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President Truman Submits Twenty-One Plans For 
The Reorganization Of Government Agencies * 


1. C. C. IS AFFECTED 
MARITIME COMMISSION ABOLISHED 


The President of the United States, on March 13, 1950, sent to Con- 
gress a message and a request for the reorganization of agencies of the 
Executive Branch of the Government, as well as several of the Adminis- 
trative Tribunals. The entire plan covers twenty-one separate sugges- 
tions. Only those dealing more directly with transportion will be 
discussed here. 

It is pertinent to note that the President said that the plans sub- 
mitted are designated either to put into effect specific recommendations 
of the Hoover Commission or to apply principles set forth by the Com- 
mission. 

Plans Nos. 1-7 deal directly with the Executive Departments of the 
Government, as distinguished from the ordinary Administrative 
Agencies. Space does not permit a detailed analysis of those suggestions 
relating to the Executive Branch of the Government. Plans Nos. 7-13 
are outlined in some detail dealing with seven Regulatory Boards and 
Commissions as follows: 


“Reorganization Plans Nos. 7 to 13, inclusive, relate to the Inter- 
state Commerce Commission, the Federal Trade Commission, the Federal 
Power Commission, the Securities and Exchange Commission, the Federal 
Communications Commission, the National Labor Relations Board, and 
the Civil Aeronautics Board. These plans are designed to strengthen 
the internal administration of these bodies by making the Chairman, 
rather than the commission or board as a whole, responsible for day-to- 
day administration. Also, the function of designating the Chairman of 
these bodies is vested in the President in those instances where this func- 
tion is not already a Presidential one. 

These plans carry into effect the first and most important recom- 
mendation of the Commission on Organization relating to regulatory 
commissions. The Commission recommended ‘‘that all administrative 
responsibility be vested in the Chairman of the Commission.’’ Its 
reasons were summarized as follows: 


‘Purely executive duties—those that can be performed far better by 
a single administrative official—have been imposed upon these com- 
missions with the result that these duties have sometimes been per- 


* For complete reorganization plans for twenty-one agencies, see: Congressional 
Record, March 13, 1950, pp. 3289-3302. 
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formed badly. The necessity for performing them has interfered 
with the performance of the strictly rgeulatory functions of the 
commissions.’ 


Elsewhere the Commission observed : 


‘Administration by a plural executive is universally regarded as 


inefficient. This has proved to be true in connection with these 
commissions. ’ 


Since the creation of the Interstate Commerce Commission in 1887, 
the board or commission has been an established form of Federal organi- 
zation for regulatory activities. The plural membership of each of these 
agencies has been based, presumably, on the usefulness of deliberation 
in the rule-making and adjudicative processes. However, as their work 
has developed through the years, each of these agencies has become, in 
addition to a deliberative body, an organization of staff elements whose 
work must be programmed and whose members must be recruited, super- 
vised, and led. The smallest of these staffs is now over 600 in number 
and the largest over 2,000, and the difficulties of supervision are multi- 
plied because of the highly technical nature of the legal, engineering, 
accounting, and other skills which must be successfully interrelated. 

The commissions, concerned primarily with the substantive prob- 
lems of regulation and with the adjudication of cases, cannot give ade- 
quate attention to the day-to-day executive direction of complex organi- 
zations. To the extent that they have concerned themselves with 
administrative problems, the unwieldiness of the structure has sometimes 
rendered administration slow, cumbersome, and indecisive. 

Accordingly, within the limitations explained in later paragraphs, 
each of these plans vests in the Chairman, in each case, responsibility 
for appointment and supervision of personnel employed under the com- 
mission, for distribution of business among such personnel and among 
administrative units of the commission, and for the use and expenditure 
of funds. 

In the conduct of all of these activities, the Chairman will be bound 
by the general policies established by the commission and by its regula- 
tory decisions, findings, and determinations. In addition, the right is 
specifically reserved to the commission to revise budget estimates and 
determine the distribution of funds among the major programs and 
purposes of the agency. The appointment of the heads of major adminis- 
trative units under the commission is subject to approval of the com- 
mission, and each Commissioner retains responsibility for actions affect- 
ing personnel employed regularly and full time in his immediate office. 

The proposals contained in these reorganizations are not new. 
Several of the commissions have already made considerable progress in 
placing administrative responsibility in their Chairmen. Therefore, 
the effect of these plans is to extend uniformly to all commissions a pat- 
tern of organization demonstrated by experience to be successful. 

The fact that under these reorganization plans the commissions 
retain all substantive responsibilities deserves special emphasis. The 
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plans only eliminate multi-headed supervision of internal administrative 
functioning. The commissions retain policy control over administrative 
activities since these are subject to the general policies and regulatory 
decisions, findings, and determinations of the commissions. 

The plans do not contemplate that the Chairman will be relieved 
of any of his duties as a member and presiding officer of the commission. 
They simply place on him the additional responsibilities for the opera- 
tions of the staff. The Chairman will need to establish the necessary 
administrative arrangements to carry out these responsibilities.’’ 





There is a specific plan to reorganize the Interstate Commerce Com- 
mission, known as Plan No. 7, which is quoted below: 


“REORGANIZATION PLAN NO. 7 OF 1950 


Prepared by the President and transmitted to the Senate and the 
House of Representatives in Congress assembled, March 13, 1950, pur- 
suant to the provisions of the Reorganization Act of 1949, approved 
June 20, 1949. 


Interstate Commerce Commission 


Section 1. Transfer of functions to the Chairman.—(a) Subject to 
the provisions of subsection (b) of this section, there are hereby trans- 


ferred from the Interstate Commerce Commission, hereinafter referred 
to as the Commission, to the Chairman of the Commission, hereinafter 
referred to as the Chairman, the executive and administrative functions 
of the Commission, including functions of the Commission with respect 
to (1) the appointment and supervision of personnel employed under 
the Commission, (2) the distribution of business among such personnel 
and among administrative units of the Commission, and (3) the use and 
expenditure of funds. 

(b) (1) In carrying out any of his functions under the provisions 
of this section the Chairman shall be governed by general policies of the 
Commission and by such regulatory decisions, findings, and determina- 
tions as the Commission may by law be authorized to make. 

_ (2) The appointment by the Chairman of the heads of major ad- 
ministrative units under the Commission shall be subject to the approval 
of the Commission. 

(3) Personnel employed regularly and full time in the immediate 
offices of commissioners other than the Chairman shall not be affected by 
the provisions of this reorganization plan. 

(4) There are hereby reserved to the Commission its functions with 
respect to revising budget estimates and with respect to determining 
upon the distribution of appropriated funds according to major pro- 
grams and purposes. 

_ (¢) The director of locomotive inspection and the two assistant 
directors of locomotive inspection shall perform their functions subject 
to the direction and control of the Chairman. 
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Sec. 2. Performance of transferred functions.—The Chairman may 
from time to time make such provisions as he shall deem appropriate 
authorizing the performance by any officer, employee, or administrative 
unit under his jurisdiction of any function transferred to the Chairman 
by the provisions of section 1 of this reorganization plan. 


See. 3. Designation of Chairman.—The functions of the Commission 
with respect to choosing a Chairman from among the commissioner 
composing the Commission are hereby transferred to the President.” 

Attention is directed to the fact that under the reorganization plan 
the President will appoint the Chairman of the Interstate Commerce 
Commission, who has heretofore been elected by the Commission. The 
duties of the Chairman will be tremendously enlarged. However, the 
general functions of the Commission will remain unchanged and will 
under this order, govern the actions of the Chairman, except where 
otherwise provided. For instance, the Director of Locomotive Inspec. 
tion and his two assistants perform their functions subject to the direc. 
tion and control of the Chairman. It is important to note that under the 
reorganization plan relating to the Regulatory Bodies, which ordinarily 
are classified as ‘‘arms of Congress,’’ the President will, in each instance, 
name the Chairman. 





Maritime Commission Abolished 


Plan No. 21 constitutes a transfer of the functions of the Maritime 
Commission to the Department of Commerce. In commenting on this 
transfer, the President said that for more than a decade the Department 
of Commerce has been in the process of becoming the major transporta- 
tion agency of the Government. He refers to the establishment of the 
Civil Aeronautics Administration within that department, the transfer 
of the Weather Bureau to the Department of Commerce, the transfer of 
the Bureau of Public Roads, and last, the transfer of the Maritime Com- 
mission, it is explained, will give that Department (Commerce) jurisdic 
tion over the major portions of the operating aspects of the program of 
the Government relating to air, highway and water transportation, a 
well as over the development and coordination of policies affecting the 
nation’s transportation system as a whole. 

‘*Plan No. 21 establishes in the Department of Commerce a three- 
man Federal Maritime Board and a Maritime Administration under 8 
Maritime Administrator. The award of subsidies and all regulatory 
functions are transferred from the present Maritime Commission to the 
new Board. The remaining functions of the Maritime Commission, 1- 
volving ship construction and other administrative operations, are trans- 
ferred to the Department of Commerce for execution through the Mar'- 
time Administration. 

‘‘The plan also provides for appointment of an Under Secretary of 
Commerce for Transportation, who will assist the Secretary in the direc- 
tion and coordination of the transportation activities now centered m 
the Department.”’ 


Under the law, these plans become effective 60 days from the date of ~ 4 
submission to Congress (May 13, 1950) unless rejected by either the House or 
Senate by a majority vote. 


The 
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The Reorganization Plan—A Devastating Blow 
By Witsur La Rog, Jr.* 


Not since the Interstate Commerce Commission was established in 
1887 has it been dealt such a serious blow as is threatened by President 
Truman’s Reorganization Plan No. 7 transmitted to Congress on March 
13. The President’s good faith is not to be questioned, but it is strongly 
probable that neither he nor the nation as a whole appreciates the very 
unfortunate effect which the adoption of the recommendation would 
have on the Commission and its work. 

The Plan would take away from the I. C. C. three very important 
functions which it has had for many years and which have contributed 
largely to its success, as follows: (1) The appointment and supervision 
of personnel (except in Commissioners’ offices) ; (2) The distribution of 
work among the administrative units; (3) The use and expenditure of 
funds. Appointment by the Chairman of the heads of major units 
(bureaus) would be subject to Commission approval. The Commission 
is deprived of the right of choosing its own chairman. 

Those familiar with the inside workings of the Commission are quick 
to catch the undesirable and dangerous import of these changes. One or 
two illustrations will make the danger clear. 

Let us assume that the Commission is looking for a man to head its 
Bureau of Motor Carriers and let us further assume that the Chairman 
named by the President has had little, if any, experience in the motor 
carrier field. It is quite possible that a few Senators to whom the 
Chairman is indebted would like to see John Jones named, a man utterly 
without experience in this field. The appointment of such a man would 
have a very serious effect on the morale of the Bureau and of the Com- 
mission as a whole. And if it be answered that the Commission could 
block the appointment by vetoing it, my rejoinder is that such veto 
would cause division and bad feeling, if not political retaliation. Since 
responsibility for making such appointments would be taken out of the 
hands of the Commissioners and lodged in the Chairman, it is doubtful 
whether the average Commissioner would interfere except in the case of 
dishonesty or other flagrant abuse of discretion. 

Today, by way of contrast, the whole field is carefully searched, 
many candidates are studied, the matter is fully discussed in confer- 
ence, and a vote is taken. Under this system it is virtually impossible 
to get an appointment made on a political basis and none can be pointed 
out that has been so made. 

Equally dangerous is the matter of vesting in the Chairman the 
very important power of distributing the work among the different 
bureaus. Let us assume arguendo that a group of politicians interested 
in water transportation are not satisfied with the impartial regulation of 
Water carriers and would like to see the regulation of water carriers 


—_ 


*The author is a member of the law firm of LaRoe, Brown & Winn, and a life 
member and former President of our Association. 
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transferred to another Bureau more to their liking. They approach the 


Chairman who, against the wishes of his colleagues, orders the transfer, rhe 
As I read the Reorganization Plan this action could not be voided by the 
Commission even if every other member of the Commission were con- oak 
vinced that it is contrary to the public interest. sponsi 
Again contrast this dangerous method of accomplishing transfer s 
with the present method under which eleven commissioners, all of them the ex 
with some experience in the regulation of water carriers, gather around T 
the conference table and study carefully the question whether the regu- noral 
lation of water carriers should in the public interest be transferred to man; 
another Bureau. There is not a scintilla of danger today that the deci- (5) ; 
sion of this matter will be affected by political considerations, or that jade 
the decision will be made by persons not well qualified to make it. The } n 
public has a feeling of confidence about the whole matter because it ‘ttey 
knows with what care such matters are decided, how fully they are dis- he 
cussed, and how thoroughly honest the decisions are. be “ 


The Bureau of Formal Cases reports to Commissioner Aitchison, 
who knows more about Examiners than any other living person. Why 
should he be denied an affirmative voice in deciding who should head the 
Bureau of Formal Cases, or what work should be allocated to that 
Bureau? The Bureau of Finance reports to Commissioner Mahaffie, who 
is almost without a peer in the finance field. Why should he be deprived 
of even a voice when it comes to deciding what work should be assigned 
to that Bureau? The Bureau of Traffic reports to Commissioner All- 
dredge who has become a traffic expert. Shall he have nothing to say as 
to what jurisdiction shall be lodged in or taken away from the able 
bureau now handling traffic matters? The Bureau of Motor Carriers 
reports to Commissioner Rogers, who was expert in that field long before 
he became a Commissioner. Should he have no voice in determining 
what work should be assigned to the very bureau which he has built up! 
And so we might go on with the Bureau of Transportation Economics 
and Statistics (Splawn); the Bureau of Informal Cases (Lee); the 
Bureau of Water Carriers and Freight Forwarders (Cross); the 
Bureaus of Safety and Locomotive Inspection (Patterson) ; the Bureau 
of Law (Lee) ; the Bureau of Service (Johnson) ; the Bureau of Inquiry 
(Mitchell) ; and the Bureau of Accounts (Mahaffie). How can it con- 
eeivably be possible that a single individual, no matter how competent, 
is better able to protect the public interest in the allocating of work to 
these very important Bureaus than the Commissioners who are daily 
studying their operation? And wherein lies the advantage to the public 
of lodging so much power in one man? , 

No agency in Washington has built up over the years a reputation 
for integrity and efficiency that exceeds that of the I. C. C. It has 
shown a veritable genius for protecting the public interest. It has de- 
cided cases involving hundreds of millions of dollars without a suspicion 
of political influence. This is too precious a heritage to be cast aside 
with one stroke of the pen. 

This could well be the first step toward complete destruction of the 
Commission’s independence. The handwriting on the wall is so clear 


MARCH, 1950 457 





that he who runs may read. It will be a sorry day for the nation when 
all the power of control over railroads, water carriers, motor carriers, 
freight forwarders, is lodged in the hands of one man. It was for the 
very purpose of avoiding political control that the authors of the Act to 
Regulate Commerce were scrupulously careful to set up an agency re- 
sponsible only to Congress. And yet today within a cabinet office exten- 
sive studies are being made and radical plans are being formulated to 
the end of bringing all transportation under Cabinet control. 

To summarize: This Plan would (1) play havoc with I. C. C. 
morale; (2) lodge staggering and dangerous power in the hands of one 
man; (3) reduce efficiency; (4) almost invite political influence; and 
(5) deprive the public of the protection which flows from consolidated 
judgment by experts. 

These are days when the world is troubled and when people are 
jittery, and when there is danger of rash decisions. We would do well 
to heed the warning of General Omar Bradley that in this day we should 
be “‘guided by the stars and not by the lights of each passing ship.’’ 





National Transportation Inquiry 


The Chairman of the Interstate Commerce Commission and two of 
the Commissioners appeared before a subcommittee of the House Com. 
mittee on Interstate & Foreign Commerce recently respecting the general 
transportation situation. Their statements follow: 


STATEMENT OF HONORABLE J. MONROE JOHNSON, CHAIRMAN, 
INTERSTATE COMMERCE COMMISSION * 


RAIL TRANSPORTATION 


At your request I am appearing here today to bring the Committee 
up to date on the ‘‘ Administration of the National Transportation 
Policy.’’ 

Our last annual report (63rd) brings the general railroad situation 
up to November 1, 1949. Since that time various irregularities both as 
to coal supply and industries have made their performance up to now 
so fluctuating and erratic that few if any helpful comparisons could be 
drawn. I am convinced that it might be better to acquaint the com- 
mittee with our activity by referring them to our last annual report, a 
copy of which has been furnished each member. 

My discussion today therefore relative to railroad transportation 
is in three parts: finance, rates and operations and will cover portions 
of the report above referred to and some comments regarding the rail- 
roads since last October especially in regard to the coal situation. 

The summarized information from our report shows the pages 
from which the information was obtained in order that you may easily 
refer to them for further study. 





Railroad Finances ! 


The year eovered by this report has been one of great difficulty for 
many carriers and shippers. The process of inflation, which has had so 
important a bearing on our work in recent years, was checked and price 
declines began to appear. Demands for consumer and producer goods 
which had been backed up during the war came to be satisfied in many 
lines, industrial production showed a general decline, and a buyer’s 
market, with all it implies, developed in most branches of industry. 
Strengthening factors began to appear in the summer, but adverse condi- 
tions in certain major industries subsequently lowered the scale of pro- 
duction. 


* Before Subcommittee on Transportation of the House Committee on Interstate 
& Foreign Commerce, February 28, 1950. 
1 Annual Report of I. C. C. 1949, pp. 1, 14, 15, 16, 25. 
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The volume of both freight and passenger traffic handled by all 
line-haul steam railways in 1948 was considerably below the level of 
1947. Both the number of tons of revenue freight originated and 
revenue ton-miles declined, the former by 2.03%, the latter by 2.55%. 
In passenger service the loss in traffic was more severe. The number of 
passengers carried decreased 8.64% and the passenger miles 10.33%. 
Except for the average load per car, and the average train load in freight 
service, all 1948 indicators of physical performance of the railways 
showed declines in comparison with 1947. In the first half of 1949 
freight and passenger performance for Class I railways showed declines 
under those of the same period in 1948. The number of revenue ton 
miles of freight declined 11.71% and the revenue passenger miles 12.56% 

The operating revenues of Class I line-haul steam railways for the 
calendar year 1948, which total $9,672 million were the largest reported 
by those carriers for any year in railroad history and exceeded those 
of 1947 by almost $1 billion or 11.4%. Operating expenses in 1948 also 
reached an all time peak of $7,472 million, a figure which was 9.9% 
above 1947 and 6% above the previous peak of 1945. Net operating 
income in 1948 totaled $1,002 million or 28.3% above the 1947 figure. 

Since the passage of Section 77 of the Bankruptcy Act on March 3, 
1933, 59 proceedings have been instituted for reorganization under the 
section. Of these proceedings, reorganization has been completed in 29 
cases and the proceedings have been discontinued in 14 cases. 

On December 31, 1934 there were 42,168 miles of line-haul steam 
railways in bankruptcy, the mileage had increased to 62,025 in 1939. 
At the end of the latter year there were 14,988 more miles in receiver- 
ship, making a total of 77.013 miles or 31.05% of the total mileage of 
all railroads being operated under the jurisdiction of the courts. At 
the end of 1945 the mileage of railroads in bankruptcy had been re- 
duced to 34,626 and on December 31, 1948; there were only 12,573 miles 
of steam railroads in bankruptcy. 


Rail Rates ? 


Confronted with higher costs, mainly as the result of the pending 
conversion of their non-operating employees to a basis of a 40-hour 
week, the railroads petitioned for a further general increase of about 
13% in their freight rates and charges. An interim increase of about 
5% became effective January 11, 1949, and a further increase, which 
brought the total authorized to 9%, became effective on September 1st. 
_ _ The dates of the increases in basic freight rates and charges author- 
ized since June 30, 1946, and the estimated percentage effects on freight 
rates are as follows: 


*Annual Report of I. C. C. 1949, pp. 1, 2, 5, 29, 31, 33. 
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Increased freight rates of approximately 414% were granted under 
Ex Parte 148 in 1942. These increases were cancelled effective May 
15, 1943 when the railroads were making money. The increase of 
642% granted under Ex Parte 162 represents the restoration of this 
414% formerly authorized under Ex Parte 148, plus 2% additional. 

We estimate that the cumulative increase since June 30, 1946 ranged, 
by major commodity groups, from 66.3% on less than earload traffic 
and 64.3% on manufacturers and miscellaneous carload traffic, including 
freight forwarder traffic, to 44.8% on products of mines. In eastern 
districts the estimated overall increase was 61.5%, in the southern region 
58.1%, in the Pocahontas region 53.1%, and in the western district 
52.9%. 

Our decision in Class Rate Investigation, 1939, brought into closer 
relation the level of class rates applicable in the several rate territories. 
To accomplish this, larger percentage increases were applied in some 
sections than in other sections of the country. If the effects of our 
decision in that case are considered classification rated less than carload 
traffic in official territory was bearing rates estimated at 92.7% above 
the level of June 30, 1946. In the southwestern territory the increase 
was 42.9%. 

Ex Parte No. 168 was the third in a series of general railroad freight 
rate increase proceedings since 1945 based on increased wages and in- 
creased costs of material and supplies. The railroads, and intervening 
water carriers and freight forwarders, sought a general increase of 13% 
(with certain exceptions) and also filed a motion for an interim increase 
of 8% (also with certain exceptions). 
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We heard the motion for the interim increase, beginning November 
30, 1948, and by our decision of December 29, 1948 we granted interim 
increases as follows: 6% within eastern and southern territories and 
between these territories, 5% within Zone 1 of western trunk-line 
territory, 4% within western territory, other than Zone 1 of western 
trunk-line territory, and 5% on interterritorial movements except those 
between eastern and southern territories. These increases were author- 
jzed to be superimposed upon the existing rates and were subject to 
maximums of 6 cents per 100 pounds on fresh fruits, vegetables, and 
melons and 4 cents on sugar, lumber and articles taking lumber rates. 
No increases were authorized in charges for protective services. Similar 
increases were authorized in freight rates of water carriers and freight 
forwarders. The increases authorized were published by the carriers 
effective January 11, 1949. 

After further hearings beginning March 1, 1949, conducted in all 
major rate territories, in our decision of August 2, 1949, we authorized 
increases, continuing in character, to supersede the interim increases as 
follows: 10% within eastern and southern territories and between those 
territories, 9% within Zone 1 of western trunk-line territory, 8% within 
western territory other than zone 1 of western trunk-line territory, and 
9% on interterritorial movements, except between eastern and southern 
territories. The increases were held to a maximum of 9 cents per 100 
on sugar and lumber, 35 cents per net ton and 39 cents per gross ton on 
coal, coke, and iron ore (except on iron ore to the upper lake ports for 
transshipment by water and from the Minnesota ranges to Duluth, Min- 
nesota) and 18 cents per net ton or 20 cents per gross ton on lignite. 
No increases were authorized for protective services. Water carriers 
and freight forwarders were authorized to increase their freight rates 
correspondingly. The increased freight rates were published effective 
September 1, 1949. 

Computed on an annual basis and the estimated volume of traffic 
for 1949, the total cumulated increase in freight revenue since June 30, 
1946 was approximately $3,086,000,000, representing an overall average 
increase of 57% over the rates effective on that date. 

Railroad passenger traffic also has shown a further decline since 
the period of our last report. Revenues were 7.2% lower in the first 
seven months of 1949 than in the same period of 1948. Including com- 
mutation travel, the decline in revenues was 6.4%. 

Rates had to rise to cope with advancing costs. 

The railway express agency filed a petition on June 29, 1949, re- 
questing us to authorize an increase of 10% in its existing first class 
rates and charges which had become effective February 14, 1949, the 
second class rates and charges to be made 75% of the first class rates 
80 considered. 

Upon consideration of the petition on July 6, 1949 we instituted 
& proceeding docketed as Ex Parte No. 169, Increased Express Rates 
and Charges, 1949. A hearing in this proceeding was held in Wash- 
ington September 7 and 9, 1949. 
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Operating Efficiency * 


We recognize that since the war the railroads, both individually 
and to some extent collectively, are making serious efforts to increase 
their operating efficiency and in consideration of their difficulties, we 
have urged upon them that much more must be done to improve effi. 
ciency and thereby reduce the heavy cost of operation. 

The result of the efforts of the railways to improve efficiency and 
reduce costs can perhaps be best measured by comparison of various 
1948 and 1949 averages with those of the year 1929, the peak traffic 
year up to that time, and of the war year 1944 when traffic reached its 
all time peak. Inasmuch as certain of these averages are favorably or 
unfavorably affected by large increases or decreases in the volume of 
traffic, the favorable showing in the face of declining traffic volume in 
1948 and 1949 as compared with the 1944 peak is of some significance. 

In 1948 ton-miles were 13.4% below those of 1944 and 42.7% above 
those of 1929. Similarly total passenger miles in 1948 were substantially 
less than one-half of those in 1944 although about 32.5% above 1929. 
In the first seven months of 1949 ton-miles and passenger-miles were, 
respectively, 13.4% and 13.1% below the corresponding figures in the 
same period of 1948. Excepting a small increase in the number of 
empty cars per freight train, however, all of the principal operating 
averages for 1948 were consistently more favorable than those in 1929. 
As compared with the 1944 peak traffic year, net ton miles per mile of 
road per day and car-miles per freight car day naturally declined, as a 
result of the large decrease in traffic referred to after 1944. Nevertheless 
most of the remaining averages were more favorable in 1948 than in 
1944. Exceptions occurred only in the case of net ton-miles per freight 
ear day, percent loaded to total freight car miles and the increase of 
locomotives and freight cars in bad order. In passenger service, the 
average speed of passenger trains in 1948 was appreciably higher than 
in 1944 but the number of passengers declined sharply. 

In the first seven months of 1949 as compared with the correspond- 
ing period of 1948, the following show improvement despite further 
loss of traffic: loaded freight car miles per train-miles; gross ton miles 
per train-miles; train-miles per train-hours; gross ton miles per train- 
hours in freight service; and passenger train-miles per train-hours in 
passenger service. Although figures for only seven months of 1949 were 
available, the results indicated that for the full year certain favorable 
operating averages may exceed those of 1944 despite the lower volume 
of traffic. 

The decline in traffic volume for the years 1948-49 as compared 
with 1944 resulted in an appreciable increase in the figures for bad 
order freight and passenger locomotives. In terms of bad orders the 
passenger locomotive situation was somewhat better for the period 1948 
and 1949 than in the calendar year 1929. The same is true for freight 
cars, and the bad ordered freight locomotives were only slightly higher 


% Annual Report of I. C. C. 1949, pp. 5, 18, 19, 40, 41. 
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than in the calendar year 1929. As a result of the decline in volume of 
traffic and other adverse factors, orders for new freight cars fell to a 
very low point during 1949. This situation causes concern to us and 
to other persons who have in mind not only the future peace time needs 
for railroad services but also their indispensability in time of war. 

Principally because of the difficulties of securing steel, the program 
calling for the production of 10,000 cars a month inaugurated in Febru- 
ary 1947, was met in only five months of the program, although in the 
eleven months ending with February 1949, production averaged over 
9,500 cars per month. Many additional cars were reconditioned. In 
the year 1949, Class I railroad and allied refrigerator car lines added an 
average of about 6,572 cars per month but retired about 6,400. The 
number of cars on order fell abruptly and repair work is at a low level. 
The average age of cars has declined only slightly. 

During the year of 1949 there was a surplus of all classes of equip- 
ment except high class box cars, due to lessened use of rail transporta- 
tion. Complete figures are not available but for 36 weeks ended Septem- 
ber 10, 1949, the loadings averaged a decrease of 12.7% under the same 
period in 1948 and 15.7% under the same period in 1947. With the 
reduction in car loadings and the easing of the car supply the ODT, 
effective February 14, 1949, suspended its heavier loading orders on 
ear load freight and on April 5 effective April 16, 1949, on less than car- 
load freight, and the Commission took similar action with respect to 
Service Order 68 which was later vacated. 

On September 9 a strike of the operating employees of the Missouri 
Pacific Railroad became effective and immobilized around 8,000 box 
ears which was the beginning of a shortage of that class of equipment. 
The seasonal increase in traffic in October was further complicated by 
the movement of a current crop of soya beans in addition to the old crop 
from the farms. Serious complaints of car shortage were received from 
the lumber shippers in Oregon, the rice growers in the Texas-Arkansas- 
Louisiana territories and soya bean and grain and flour shippers in the 
middle west. At our insistence, Car Service Division orders were issued 
requiring movement to ownership lines either loaded or empty of all 
western owned cars and the supply was further augmented by sending 
available miscellaneous foreign cars into the loading territory. The 
shortage was relieved in about six weeks. 

During the two year period ended August 31 more than 200,000 new 
freight cars were placed in service, the greatest number for any 24 
month period for the past quarter century. Bad order cars on hand 
represent about 7% of the ownership or 132,467 cars. Total ownership 
September 1, 1949 was 1,851,413 cars. 


_ Chairman Johnson left with the Committee a statement concerning 
Bituminous Coal, which is printed below: 
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PERCENTAGE OF BITUMINOUS COAL PRODUCED USED BY RAILROADS 


Percent 


* Estimated 


BITUMINOUS COAL AND COKE IN PERCENTAGE OF ALL RAILROAD FREIGHT 


* Estimated 





STATEMENT OF HONORABLE JOHN L. ROGERS, 
INTERSTATE COMMERCE COMMISSION * 


MOTOR TRANSPORTATION 


On February 1, 1950, there were 21,638 motor carriers holding 
authority under the Interstate Commerce Act to engage in transporta- 
tion in interstate or foreign commerce for compensation, of which 20,042 
were carriers of property and 1596 were carriers of passengers. They 
operate an estimated total of 250,000 power units. In addition, inter- 
state transportation by motor vehicle is performed by an estimated 
40,000 carriers having an estimated 150,000 power units exclusviely used 


* Before Subcommittee on Transportation of the House Committee on Interstate 
& Foreign Commerce, March 1, 1950. 
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to transport ‘‘exempt’’ commodities, principally agricultural commodi- 
ties and fish, for which no authority from the Interstate Commerce Com- 
mission is required; and by an estimated 130,000 private carriers using 
an estimated 550,000 power units to transport property bought or sold 
by them incidental to their manufacturing or mercantile business. 

The number of authorized motor carriers is declining slightly 
through mergers, sales and discontinuance, but the volume of business 
and revenues have been constantly increasing. The following estimates 
were published in our ‘‘ Monthly Comment on Transportation Statisties,’’ 
February 15, 1950: 


Estimated total ton-miles on main rural roads and intercity ton-miles of class 
I, II, and III intercity motor carriers, 1939-48 





Intercity Total Percent Index, 1940 = 100 


ton-miles of : 
Class I, I, ton-miles 


Cioss T, Ti, 


. and III ton- 
and III a miles of | Class I, II.) Total main 
intercity poe x4 total ton-— = 
motor (Billions) miles on main city 
carriers rural roads carriers 
(Billions) 


























p—Preliminary. 


The following tabulation which appeared in Statement No. 490 of 
our Bureau of Transport Economics and Statistics, supplemented by 
“Monthly Comment,’’ October 11, 1949, shows the trend of revenues of 
authorized motor carriers to 1948: 





Operating revenues of carriers (millions of dollars) 
Item 1940 194] 1944 1945 1946 1947 


Motor carriage 
of property— 
Intercity 74.0 — = 1,104.1 1151.9 — 1,361.3 — 
Local 1030 — 2478 274.4 293.2 


Total 867.0 — 41,3519 1,406.3 16545 2,213.6 


Motor carriage 
of passengers — 231.9 537.5 553.4 555.1 534.0 


Grand total — —  1,8894 1,959.7 22096 2,747.6 
p—Preliminary. 
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The operating revenues of class I intercity motor carriers of proper. 
ty increased 33.1 percent in the third and 23.6 percent in the fourth 
quarter of 1948 compared with the respective quarters of 1947; tons 
carried increased 16.8 and 9.5 percent, respectively. For 1948 the in. 
crease was 29.1 percent in revenues and 14.6 percent in tons. The ad- 
vance in total expenses was somewhat less than the increase in reve. 
nues and the operating ratio declined from 95.1 percent in 1947 to 932 
percent in 1948. Net income before provision for income taxes was 84.1 
percent higher in 1948 than in 1947. Tons carried were higher by 39 
and 2.5 percent in the first and second quarters of 1949 compared with 
the same quarters of 1948 and revenues were 13.0 and 8.4 percent 
greater. A larger increase in expenses caused the operating ratio to 
rise to 95.1 and 94.2 percent in the two quarters of 1949 from 93.7 and 
91.3 percent in the same quarters of 1948. Net income before provision 
for income taxes fell 14.2 and 28.4 percent below the net for the first and 
second quarters of 1948, respectively. For common carriers of general 
commodities the operating ratio fell from 95.2 percent in 1947 to 93.1 
percent in 1948, for common carriers of special commodities from 95.3 
to 93.9 percent, and for contract carriers from 93.4 to 92.4 percent. In 
the first quarter of 1949 these ratios were 95.3, 95.1, and 93.7, respee- 
tively, compared with 93.4, 94.5, and 93.7 in the same quarter of 1948. 
In the second quarter of 1949 they were 94.9, 93.1, and 91.1 percent, as 
against 90.8, 93.0, and 91.4 percent in this quarter of 1948. Revenue 
per ton of the first group of carriers, excluding their minor contract- 
carrier business, was $12.82 in the first quarter of 1948 and $14.01, or 
9.3 percent more, in the first quarter of 1949. In the second quarter 
this average was $14.55, or 6.5 percent more than the average for this 
quarter of 1948. For common carriers of special commodities the in- 
crease in the first quarter was from $6.19 to $6.76 per ton, or 9.2 percent, 
and for contract carriers from $3.92 to $4.53, or 15.7 percent. In the 
second quarter the averages were $7.01 and $4.57, or 5.4 and 12.5 per- 
cent more than the averages for the same quarters of 1948. For all 
three groups the increase in the first quarter was from $9.30 to $10.22, 
or 9.9 percent; in the second quarter it was from $10.01 to $10.49, or 4.8 
percent. The tons used in deriving these averages include duplications 
and there may have been changes in the composition of traffic and 
average haul per shipment in the periods used in the comparisons. 

Local class I motor carriers of property experienced an increase of 
5.3 percent in revenues, 1948 compared with 1947, but their expenses 
advanced by 6.2 percent. Net operating revenue therefore was 12.1 
percent less and the operating ratio increased from 95.2 to 96.0 percent. 
In the first and second quarters of 1949 the revenues of these carriers 
were down 4.1 and 5.1 percent from the same quarters of 1948, ex- 
penses were lower by 2.6 and 2.5 percent, and net operating revenue was 
43.6 and 47.3 percent less. The operating ratio advanced from 96.2 
and 94.2 in the two quarters of 1948 to 97.8 and 96.8 percent in these 
quarters of 1949. 

Class I intercity motor carriers of passengers experienced a small 
increase (0.1 percent) in number of passengers carried in scheduled 
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intercity services in the latter half of 1948 compared with the same 
period of 1947; for the year, there was a decrease of 0.7 percent. Bus- 
miles operated were 3.9 percent higher in 1948 than in 1947. In the 
first and second quarters of 1949 the number of passengers carried on 
intercity schedules declined 6.1 and 10.4 percent, respectively, under the 
number in the same quarters of 1948. Bus-miles declined 1.1 and 5.0 
percent under the respective quarters of 1948. In the 6 months, inter- 
city revenue was 1.0 percent lower than in the first half of 1948; total 
revenue, including receipts from local and suburban and charter or 
special operations, was down 0.2 percent. Total expenses were 2.4 per- 
cent higher than in the first half of 1948 and the operating ratio was 
95.0 percent compared with 92.6 percent in the same period of 1948. Net 
income before provision for income taxes was lower by 37.1 per cent. 

The total operating revenues of local or suburban carriers increased 
6.2 percent in the last two quarters of 1948 over the same quarters of 
1947 and were 5.2 percent higher in the year. Expenses advanced 4.2 and 
6.0 percent, respectively. In the first 6 months of 1949 revenues were 
higher by 1.1 percent than in the same period of 1948 and expenses were 
0.6 percent higher. The operating ratio, 92.8 percent in 1948, was 
94.5 percent in the first half of 1949; in the same period of 1948 it was 
95.0 percent. 

Some individual motor carriers of property are expanding their 
operations territorially. One regular-route general-commodity carrier 
is already operating from coast to coast, and there is pending an appli- 
cation for one of the largest property carriers which operates between 
the West coast and Chicago to purchase the operating rights of another 
large carrier between Chicago and New York and New England. Single- 
line transportation of general freight across the country from north to 
south exists and is expanding on both coasts and in the midwest. Car- 
riers of household goods, by various means, are expanding their areas 
of service. We have now pending before us, 789 applications by per- 
sons not now having operating authority, and 2,432 applications for 
additional rights by existing carriers. We also have 514 applications for 
transfer of rights pending. The enormous growth of the quick-frozen 
food industry has been accompanied by corresponding growth of 
mechanically refrigerated trucks, and we now have applications for the 
right to transport such traffic by truck to almost the entire country 
from both coasts. 

Most of the larger intercity motorbus operators are now associated 
in one way or another with a transcontinental system. The Greyhound 
Corporation and its subsidiaries had spanned the continent from east 
to west and from north to south before jurisdiction over interstate trans- 
portation was assumed under the Motor Carrier Act, 1935. Several 
carriers had been added to the system before the close of the war. Since 
the war, Greyhound has acquired control, either directly or through a 
subsidiary, of more than a dozen carriers. Route miles of the system in 


operation at the end of 1948 were 83,215 as compared with 69,468 at 
the end of 1945. 
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Greyhound and its subsidiaries have acquired minority stock 
interests in several carriers. In four instances, these acquisitions have 
resulted in investigations being instituted by the Commission to deter. 
mine whether control or management of the carriers in a common inter. 
est with The Greyhound Corporation and carriers controlled by it have 
been accomplished without prior Commission approval as required by 
section 5. In Greyhound Corp—Investigation of Control—Southern, 
Ltd., 45 M. C. C. 59, the Commission found that control of Southern 
Limited, Inc., in which The Greyhound Corporation owned a 40-percent 
interest, had been accomplished and was continuing in violation of see. 
tion 5(4). The Greyhound Corporation complied with the Commission’s 
order requiring it to divest itself of such interest. In Greyhound Corp. 
—Investigation of Control—Southeastern, 50 M. C. C. 709, the Commis. 
sion found that the evidence did not establish that control or manage- 
ment of Southeastern Stages, Inc., in which Atlantic Greyhound Corpor- 
ation had acquired a 40-percent interest, in a common interest with 
Atlantic or other carriers affiliated with Atlantic, had been accomplished. 
One of the pending investigations concerns the control or management 
of Southeastern Greyhound Lines, which serves territories generally 
southeastward from Ohio River crossings, in which The Greyhound 
Corporation, during 1947, acquired a 10-percent common stock interest. 
The stock has been trusteed and The Greyhound Corporation has filed 
an application seeking authority under section 5 to acquire control of 
Southeastern Greyhound Lines, through purchase of the stock or other- 
wise. 

American Buslines, Inec., built its transcontinental system around 
an operation commenced in September 1935 under the name of All 
American Bus Lines, Inec., between New York, N. Y., and San Francisco, 
Calif., by way of Chicago, Ill., and St. Louis, Mo. Purchases and 
merger of other carriers and acquisition of control of Burlington 
Transportation Company, operating from Chicago to the West Coast, 
and Gibson Lines, operating wholly in California, added feeder lines 
and expanded the system so that by the end of 1948 it covered approxi- 
mately 18,000 route miles. In April 1947, American acquired the minor- 
ity interest of the Chicago, Burlington & Quincy Railroad Company in 
Burlington Transportation Company. Merger of the operating rights 
and property of American and Burlington has been authorized but not 
yet consummated. 

Transcontinental Bus System, Ine., which purchased the operating 
rights and property of Dixie Motor Coach Corporation and the pas- 
senger-carrier operations of The Santa Fe Trail Transportation Com- 
pany, and acquired control of Continental Bus System, Inc., pursuant to 
authority granted in Transcontinental Bus System, Inc.—Control— 
Continental, 50 M. C. C. 193, affirmed 50 M. C. C. 305, commenced 
operations on March 1, 1948. Its principal stockholders are persons 
which controlled the carriers which went into the new system. Trans- 
continental has acquired control of other carriers, including West Coast 
Bus Lines, Ltd., doing business as Continental Pacific Trailways, and 
Continental Southern Lines, Ince. 
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Transcontinental and the carriers which it controls operate only in 
territory west of Chicago, Nashville, Tenn., and Birmingham and Mobile, 
Ala. However, they are members of a nation-wide association of inde- 
pendent motorbus companies known as National Trailways Bus System, 
which was organized for purposes of national advertising and coordina- 
tio of schedules with a view to competing more effectively with the 
Greyhound system. The Trailways organization is relatively strong in 
the southeastern section of the United States and along the Atlantic 
Seaboard extending into New England. Its membership in this area 
is composed of a number of independent motorbus operators, many of 
which are small carriers. They participate with Transcontinental and 
the carriers which it controls in a number of through routes. Trailways’ 
organization is weaker in the inland area north of Tennessee and 
Virginia and east of Cincinnati and Columbus, Ohio. Burlington Trans- 
portation Company is, and some of the carriers which were merged into 
American Buslines, Inc., were, members of the Trailways organization. 

A number of authorized motor carriers have discontinued opera- 
tions without surrendering their operating authority. When they also 
fail to keep their insurance in effect, we institute proceedings looking to 
cancellation of the operating rights. If they file applications for trans- 
fer of the rights, we are faced with a problem which we attempt to solve 
with fairness to the industry. 

As stated by the Supreme Court of the United States in Gregg 
Cartage & Storage Co. v. United States, 316 U. 8S. 74, ‘‘any substantial 
interruption of one carrier’s service tends to result in expansion of other 
overcrowding if the suspended service is resumed.’’ In expanding their 
facilities, operators must necessarily consider the possibility that serv- 
iee under unused rights may be resumed at any time by the holder. 
The recent trend of Commission decisions is to find that sound economic 
conditions in the industry may be jeopardized by authorizing the acqui- 
sition of dormant rights and resumption of the service by a new ecar- 
rier unless clear affirmative evidence of a need therefor is adduced. In 
recent proceedings under section 5, the Commission has denied applica- 
tions for authority to acquire operating rights after a long period of 
suspension, in the absence of a showing of real public need for the 
service. Fish Transport Co., Inc—Purchase—Atello, 50 M. C. C. 729. 

There has been a definite decline in the number of applications by 
railroads or railroad affiliates to acquire motor carrier operations since 
the Commission’s report on reconsideration in Rock Island M. Transit 
Co.—Purchase—White Line M. Frt., 40 M. C. C. 457, affirmed on further 
hearing, 55 M. C. C. 567. In that report, the Commission indicated its 
intention, except where unusual circumstances prevail, to condition every 
grant to a railroad or to a railroad affiliate of authority to operate as 
a common carrier by motor vehicle or to acquire such authority by 
purchase or otherwise, in such a manner as definitely to limit the service 
to be rendered by motor vehicle. An order of the District Court of the 
United States for the Northern District of Illinois setting aside and en- 
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joining the Commission’s order in the case referred to has been appealed 
to the Supreme Court of the United States. 

Some recent developments affecting motor transportation of 
property may have the effect of increasing substantially the volume of 
property which may be transported for hire by motor vehicle without 
regulation. Section 203(b) (6) of the Interstate Commerce Act pro- 
vides: ‘‘ Nothing in this part, except the provisions of section 204 rela- 
tive to qualifications and maximum hours of service of employees and 
safety of operation or standards of equipment shall be construed to in- 
clude * * * motor vehicles used in carrying property consisting of 
ordinary livestock, fish (including shell fish), or agricultural commodi- 
ties (not including manufactured products thereof), if such motor ve- 
hicles are not used in carrying any other property, or passengers, for 
compensation.’’ The Commission early ruled that the exemption exists 
even though the vehicle is used to carry ‘‘other property or passengers,” 
if the person so using it is not the person who used it to transport live- 
stock, ete. This interpretation permitted a person to transport the 
specified commodities for hire without regulation, and to lease the 
vehicle to a regulated carrier to transport general freight in the reverse 
direction. 

However, the Commission ruled that a carrier-for-hire could not 
transport the specified commodities in one direction under the exemption 
without regulation and transport general freight in the same vehicle on 
the return trip. A Circuit Court of Appeals took the opposite position 
in U. 8. v. Dunn, 166 F. 2nd 116, in which the court held that the exemp- 
tion applied unless other property was being transported in the motor 
vehicle at the same time as the specified commodities. Proceedings in- 
volving this point have been instituted in other districts and it is hoped 
that the interpretation will be passed on by the United States Supreme 
Court. 

In a formal proceeding, the Commission defined ‘‘fish,’’ as used in 
the exemption, to mean only fish in the condition in which it is taken 
from the water. Later, in J. C. C. v. Love, 172 F. 2nd 224, the court 
held that shrimp, beheaded, cleaned, and frozen or quick-frozen were 
within the exemption. Following this, the Commission revised its previ- 
ous finding and defined ‘‘fish’’ to include filleted fish and oysters, 
clams, crabs and lobsters, with or without shells, including crabmeat and 
lobster meat, frozen, quick-frozen or unfrozen, but not in hermetically 
sealed cans or otherwise treated for preserving. This finding has been 
reopened for argument before the Commission. 

A proceeding now before us, MC-C-968, involves a definition of the 
term ‘‘agricultural commodities (not including manufactured products 
thereof).’’ The definition recommended by the examiner is much 
broader than the definition previously adopted by the Commission and 
includes many processed foods which have been transported for hire 
only by rail or motor vehicle under regulation. The proceeding is now 
awaiting determination by the Commission. In view of the effect of the 
fast-growing frozen food industry on the production of canned goods, 
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and the large volume of foods with various degrees of processing which 
are being transported, the final determination of the issue may substan- 
tially affect regulation of transportation. 

In Ex Parte No. MC-43, the Commission is looking into a practice 
which is alleged to affect regulation adversely: that is the practice of 
motor carriers of employing unauthorized truck owners to perform 
transportation for them, usually for a percentage of the revenue, and 
of operating over each other’s routes upon payment of a fee. The ex- 
aminer has recommended adoption of regulations to control the prac- 
tices, and it is now before the Commission for determination. 

Frequent reports of failure of motor carriers to remit ¢. 0. d. collec- 
tions to shippers resulted in an investigation of the practices of motor 
carriers in this respect. In Ex Parte No. MC-42, Handling of C. O. D. 
Shipments, regulations governing the handling of and payment for such 
shipments were adopted by the Commission last year. An investigation 
into the practices of brokers of transportation of property was made 
in Ex Parte No. MC-39, and resulted in the adoption of regulations 
governing such brokers. Regulations applicable to the transportation 
of household goods were adopted supplemental to those previously in 
effect in Ex Parte No. MC-19. The Commission now has under con- 
sideration a request for revision of the operating authorities of such 
carriers, based upon a claim that such carriers are properly engaged 
in transportation of a much greater variety of articles than is permitted 
under the present definition. 

The Commission has jurisdiction over safety of operations of all 
non-governmental busses and trucks engaged in transportation in inter- 
state and foreign commerce, whether for hire or as private carriers, and 
has adopted regulations governing safety of operations and hours of 
service of drivers of all such vehicles. However, the limitations on our 
staff are such that our activities in this respect are largely limited to 
operations of those carriers holding authority from this Commission. 
Only such carriers are required to report their accidents. The number 
of reported accidents continues to increase slightly from year to year, 
due partly to the greater exposure resulting from more extensive opera- 
tions and partly to better compliance with our reporting regulations. 
Each year, reports were received from about 600 carriers which had 
never previously reported accidents. There were 22,478 accidents re- 
ported in 1949, which was an increase of 5 percent over 1948, and 20 per- 
cent over 1947. Reported accidents include only those involving death 
or personal injury or property damage in excess of $100. The number 
of fatalities reported was 1,471, personal injuries 17,787, and property 
damage $25,292,708. Deaths and personal injuries were slightly less 
than those reported for the previous year, and slightly in excess of those 
reported for 1947. The increase in reported accidents generally paral- 
leled the inerease in highway traffic. During the past year a large num- 
ber of serious bus accidents occurred, some resulting in fires in which 
many passengers were burned to death. A study of the operating prac- 
tices of these carriers is being made, and regulations concerning the de- 
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sign of busses to minimize the danger resulting from such accidents are 
under consideration. 

Administrative action has been taken to increase the safety prac. 
tices of motor carriers and violations of the regulations have been prose- 
cuted where administrative action has proved ineffectual. Our safety 
staff participates in instruction in schools having to do with instruction 
of fleet operators, drivers, and maintenance personnel, as well as in- 
structing groups of drivers and others concerning proper safety prac- 
tices. 

It is impossible to make any definite statement as to the trend of 
rates in connection with transportation of property by motor vehicle. 
The variation between the various classes of motor carriers, such as 
those specializing in tank truck operation, household movings, heavy 
hauling, refrigerated service, and general freight, and also the individual 
tariffs filed by large numbers of carriers, makes any general statement 
inaccurate, except that rates are increasing to a less extent than the 
increases filed by the railroads. In general, the motor carriers of 
general freight are increasing their minimum charges and the rates on 
small shipments to more nearly meet the costs of handling such freight. 
We now have a pending proceeding dealing with the compensatory 
nature and legal propriety of the charges on small shipments transported 
by motor carriers, in Charges on Small Shipments by Motor Carriers, 
No. MC-C-543. It parallels a similar investigation of such charges by 
railroads. Rates on these shipments are mainly a miscellany of minimum 
charges designed to protect the carriers’ revenues. We also have a 
pending proceeding in Pick-up and Delivery Services by Motor Car- 
riers, No. MC-C-542, paralleling an investigation of the same services 
by railroads. These proceedings are investigations into the reasonable- 
ness and lawfulness otherwise of the rates, charges, rules, regulations, 
and practices of such carriers, governing or affecting pick-up and 
delivery service. One of the principal reasons for the institution of the 
investigations was to determine whether the carriers are unduly dis- 
sipating their revenues by according pick-up and delivery service with- 
out making a charge therefor in addition to the line-haul rates. 

Our pending proceedings, Motor Freight Classification, No. MC-C- 
150, and Motor Carrier Class Rate Investigation, No. MC-C-200, are tied 
in with similar investigations involving railroads. 

There is also pending an extensive investigation into bus fares in 
No. MC-C-550. There have been a number of proceedings involving 
proposed increases on particular articles or general increases affecting a 
particular area. In all these proceedings, our Bureau of Accounts and 
Cost Finding has submitted cost data. The preparation of nationwide 
motor freight cost studies is continuing as rapidly as the size of our staff 
will permit. We have released cost studies covering the transportation 
of general freight in New England, Southern, Western Trunk Line, 
Middle Atlantic, and Central territories. An order establishing mini- 
mum class rates in New England, based partly on such studies, has been 
adopted. 
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For reporting purposes, we have divided motor carriers into three 
classes. Class I being those having gross revenue in excess of $100,000. 
We have required detailed financial and statistical reports from Class 
I carriers. For the past year we have required simpler reports from 
Class II and Class III carriers. Partly because of the increase in the 
number of Class I carriers due to increased revenue without a corres- 
ponding increase in volume, and partly because our staff cannot properly 
handle the increased work, we have under consideration a change in our 
requirements so that only those having revenues in excess of $200,000 
will be required to file the detailed reports. Class I carriers of property 
receive 70 percent of the revenue of all interstate regulating property 
carriers, and 91 percent of the revenue of all interstate passenger carriers 
is received by Class I carriers. 





STATEMENT OF HONORABLE CHARLES D. MAHAFFIE, 
INTERSTATE COMMERCE COMMISSIONER * 


WATER TRANSPORTATION 


This statement bearing on the regulation of water carriers and on 
conditions and problems in the field of domestic water transportation is 
summarized in the oral presentation made to the Subcommittee. 

Development and scope of regulation of domestic water transpor- 
tation—As is well known, a substantial change in the Commission’s 
jurisdiction over water carriers occurred in 1940. Generally speaking, 
the Commission had jurisdiction prior to that date only insofar as 
water carriers engaged in transportation under joint rates with the 
railroads. The regulation so provided was limited in scope. The juris- 
diction over certain branches of domestic water transportation vested 
in the United States Maritime Commission by the Shipping Act, 1916, 
and the Intercoastal Shipping Act, 1933, as amended, was superseded 
for the most part by the enactment of part III of the Interstate Com- 
merece Act in 1940. The regulation of rates, of entrance into service, 
and of unifications therein provided, along with the regulation of ac- 
counts and reports, is closely akin to the regulation previously appli- 
cable to the railroads. In some respects, the regulation applied to con- 
tract carriers and furnishers of vessel equipment, a special class of con- 
tract carrier, differs from that of common carriers. 

Carriers subject and carriers not subject to the Commission’s juris- 
diction —The ‘‘grandfather’’ rights conferred by the act permitted con- 
tinuance of operations conducted on January 1, 1940. At the present 
time, a total of 319 water carriers hold operating authorities issued to 
them by the Commission and are subject to its jurisdiction. Of these 


_ 


* Before Subcommittee on Transportation of the House Committee on Interstate 
& Foreign Commerce, March 2, 1950. 
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carriers, 259 are common carriers, 58 are contract carriers, and 2 hold for 
dual operating authorities. According to the Commission’s records, 75 (se 
of these carriers are not now in operation, owing largely to conditions con 
which relate back to the war. Details are given in a table at the close of for 
this statement. In the year ended October 31, 1949, the Commission ap- em) 
proved 10 applications for new operations, 70 applications for the con- 
tinuance of operations under the ‘‘grandfather’’ clause and the exten- the 
sion of operation, and 54 applications for temporary operating authority Co: 
or extension of such authority. In the same period, applications for pa 
authority were dismissed or denied as follows: To continue operations 
under ‘‘grandfather’’ clause, 9, to extend operations, 9, to institute new to 
operations, 7, and to engage in temporary operations, 18. ste 
A large body of water transportation was not made subject to regu- eff 
lation when the 1940 legislation was enacted and other such transporta- ar 
tion was made subject to regulation only on a specific finding by the tr 
Commission of need therefor. No exact or current information on the in 
relative volume of regulated and exempt transportation is available. by 
A report made by a staff member in a proceeding (Ex Parte No. 165, ec 
Problems in the Regulation of Domestic Transportation by Water), s¢ 
which the Commission instituted for the purpose of looking into the A 
effects of these exemptions and into other phases of water transportation, ti 
included certain data which, while subject to qualifications, are of some tl 
interest. A summary, which includes data for private carriers, is given 
below. Information as to the status of the carriers was collected as of A 
June 1, 1946, but, owing to disruptions of operations caused by the war, V 


the vessel data relate to the prewar ‘‘normal’’ years 1939-1941. 
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i 

Carriers Units of equipment Percent ‘ 

> a4 - of vessel , 

oe Number Percent Number Percent capacity ; 
Regulated — 359 36.3 3,839 39.1 30.3 
Exempt 475 48.2 3,272 33.4 55.9 
Wholly private 153 15.5 2,699 27.5 138 
Total— 987 100.00 9,810 100.0 100.0 











It is noted in the report that vessels shown under ‘‘Regulated”’ 
are used in part in exempt transportation and that vessels shown under 
‘‘exempt’’ are used in part in private operations, and that relative 
capacity is not necessarily a good indication of the relative amounts 
of service rendered. Other qualifications are set out in the report. It 
should be noted particularly that various of the carriers subject to the 
Commission’s jurisdiction also conduct exempt operations and that the 
results of these operations are included in the statistical and other data 


1 Passenger vessels and towboats are excluded. The vessel units shown include 
harbor craft. 
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for these carriers presented hereinafter. The ‘‘dry-bulk’’ exemption 
(section 303(b)) and the exemption of the transportation of liquid 
commodities in bulk (section 303(d)) accounted, according to the report, 
for 69 percent of the exempt carriers and about 98 percent of the ‘‘ex- 
empt’’ vessel tonnage. 

While, as stated, it is not possible to be specific, it is very clear that 
the great preponderance of domestic water traffic is not subject to the 
Commission’s jurisdiction either because of the exemption provisions of 
part III or because the transportation is private in nature. 

Economic condition of regulated water carriers—general.—Prior 
to 1940, the condition of the general commodity carrier in many in- 
stances was weakening in the face of rising motor competition and more 
effective rail competition. Many small operations which had served local 
areas for long periods could not survive the losses of the traffic to the 
truck, the bus, and the private car, and the business of carriers engaged 
in operations involving longer hauls was being rendered more difficult 
by competition and increased costs. In the intercoastal field excessive 
competition among the carriers themselves had jeopardized the economic 
soundness of the trade and led to passage of the Intercoastal Shipping 
Act, 1933, and amendments in 1936 and 1938. The United States Mari- 
time Commission found it necessary to apply a minimum rate order in 
the intercoastal field. 

On the other hand, bulk carriers, such as the colliers in the North 
Atlantic area and carriers of coal and other commodities on the rivers, 
were in a more satisfactory condition. 

The war resulted in the cessation of most deep-water operations 
subject to the Commission’s jurisdiction. The vessels and personnel used 
in these operations made a vital contribution to the war effort. While 
some carriers were enabled to build up their financial reserves, a very 
serious problem of rehabilitation was created by this cessation of opera- 
tions. 

As a result of conditions inherited from the war and of the inflation 
which was an aftermath of the war, water carriers’ costs advanced 
sharply and relatively more than did the costs of their competitors. 
Labor-management difficulties caused interruptions of service which 
were deterrents to the rehabilitation of certain of these operations. Few 
of the prewar vessels were available for conversion to peacetime commerce 
and replacements with warbuilt tonnage involved a considerably higher 
cost per ton of capacity. Many of the vessels available were not entirely 
suited to the needs of the industry. Other adverse factors in the post- 
war years were the sellers’ market, in which less attention than normally 
is given to savings in transportation charges, and keen railroad competi- 
tion. 

On the other hand, regulated carriers engaged in the handling of 
bulk commodities, while experiencing increased costs, have been in a 
more favorable position. 

_ Economic condition of regulated water transportation—by naviga- 
tion areas.—Carriers are divided for regulatory purposes into four prin- 
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cipal classes according as they use self-propelled vessels or non-self-pro- 
pelled vessels (towboats and barges) or engage in towing or in the fur. 
nishing or chartering of vessels. No financial data, except as to revenues, 
are available subsequent to the filing of carriers’ annual reports for the 
year 1948. Also, certain carriers are permitted to file annual reports 
which do not agree in all respects with the reports generally filed. Many 
of these carriers engage in both domestic and foreign operations, without 
separation of their operating expenses between the two fields of service. 
This group of carriers has had to be omitted from the data given herein- 
after, except insofar as some of them are included in the quarterly 
figures set out below. It also is necessary to omit data for class C car. 
riers (those with operating revenues of $100,000 or less per year.) While 
these carriers numbered approximately 100 in 1948, they accounted for 
only about 5 percent of the revenues reported by carriers other than the 
special group mentioned above. 

For statistical purposes, carriers are classified in five navigation 
areas. Each area will be treated separately in this discussion. It is to 
be borne in mind that towing operations, chartering, and a few passenger 
operations are included in the data set out below. 

(1) Atlantic and Gulf Coasts——This group consists at this time of 
3 carriers, including Seatrain, engaged in regular scheduled service in 
the transportation of general cargo between the North Atlantic and Gulf 
with about 17 self-propelled vessels as compared with 15 such carriers 
and about 125 vessels prior to the war, and of a substantial number of 
carriers which operate over shorter distances on the North or South 
Atlantic coast or on the Gulf or on tributary waters, such as the Hudson 
River, New York Harbor, and Chesapeake Bay, with self-propelled and 
non-self-propelled vessels. Serious disruptions of service occurred dur- 
ing the war, particularly on the longer runs, and efforts to rehabilitate 
these operations have had limited success thus far. There probably was 
some overtonnaging, however, before the war. Some of the prewar 
carriers made attempts at resumption of service, only to discontinue 
after brief periods of operation and substantial losses. Others have 
surrendered their certificates and still others are attempting to dispose 
of theirs by sale and transfer. 

Owing to the diverse types of operation found in this area, 
generalizations based on over-all statistics are not too significant. It 
may be pointed out, however, that the operating ratio (operating ex- 
penses divided by operating revenues) of these carriers as a group ad- 
vanced from 93.2 percent in 1946 to 94.7 percent in 1947 and 102.3 per- 
cent in 1948. In 1948, 29 carriers had net operating revenues and 39 
did not; 29 carriers (not entirely identical with the first 29 carriers) had 
net income before income taxes and 39 did not. The traffic carried in 
1948 consisted mainly of products of mines (principally coal and crude 
petroleum) and of manufactures and miscellaneous traffic of a varied 
nature, in which petroleum products and metals and metal products 
stood out. Of the total tons carried, 12,990,000, a little over 6 percent 
represented joint rail and water traffic. Tons carried in the third 
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quarter of 1949 were lower by 13.3 percent than the tons carried in that 
quarter of 1948. 

(2) Great Lakes.—This group consists of carriers engaged in the 
transportation of general commodities and special cargoes, principally in 
self-propelled vessels. The package carrier in this area had suffered a 
severe decline before the war. A number of the vessels used were requisi- 
tioned for war purposes. Package freight service has not been restored. 
Some of the carriers which maintained this service prior to the war have 
been engaged in bulk types of transportation, while others have not re- 
sumed service. The average operating ratio fell from 100.4 percent in 
1946 to 93.6 percent in 1947 and 88.7 percent in 1948. Fourteen of 
20 carriers had net operating revenue in 1948 and 14 of 22 carriers, 
operating and nonoperating, had net income before income taxes. Of 
the 16,490,000 tons carried in 1948, 12,685,000 tons represented products 
of mines (mainly coal and iron ore), 1,787,000 tons, manufactures and 
miscellaneous (mainly automobiles and iron and steel), and 1,689,000 
products of agriculture (mainly wheat). Of the total tonnage, 7.5 
percent was joint rail and water traffic. Tons carried in the third 
quarter of 1949 were about 4 percent in excess of the tons carried in 
that quarter of 1948. 

(3) Mississippi River and tributaries—The carriers in this group 
transport bulk commodities to a large extent and use towboats and 
barges almost exclusively. Conditions have been favorable for the most 
part for a number of years and the industry looks forward to further 
advances in volume of traffic. The average operating ratio fell from 
102.1 percent in 1946 to 93.6 percent in 1947 and 90.2 percent in 1948. 
Of 26 carriers, 22 had net operating revenue in 1948; 24 of 28 carriers, 
operating and nonoperating, had net income before income taxes. In 
1948, 26,257,000 tons of freight were carried, of which 16,232,000 tons 
represented products of mines (mainly bituminous coal, crude petroleum, 
and sulphur), and 8,412,000 tons represented manufactures and miscel- 
laneous, consisting of varied commodities, among which petroleum prod- 
ucts stood out. About 6 percent of the total traffic was joint rail and 
water traffic. Tons carried in the third quarter of 1949 were 19.7 per- 
cent below the figure for the same quarter of 1948. Reduced coal pro- 
duction figured in this decline. 

(4) Pacific Coast——This group is similar to the Atlantic and Gulf 
Coasts group in that it consists of varied types of operation. A few of 
the carriers are engaged in long-haul, coastwise transportation with self- 
propelled vessels, but the majority operate on tributary waters with non- 
self-propelled equipment. Regular common carrier service by self-pro- 
pelled vessels ceased during the war. Conditions in the postwar period 
have been highly difficult in coastwise operations and rehabilitation of 
prewar operations has made relatively small progress. There has, in fact, 
been little attempt to resume common carrier service under private opera- 
tion. One prewar carrier resumed service last year in conjunction with 
an Alaskan service. A limited number of contract carriers provide service 
along the coast in the transportation of lumber. The average operating 
ratio for the entire group of carriers rose from 91.9 percent in 1946 to 
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95.9 percent in 1947 and declined to 92.0 percent in 1948. Of 28 car. 
riers, 19 had net operating revenue in 1948 and 25 of 30 carriers, operat. 
ing and nonoperating, had net income before income taxes. Of the 
13,965,000 tons of freight carried in 1948, 11,078,000 tons represented 
products of forests and 2,392,000, manufactures and miscellaneous, 
mainly petroleum products. About 28.5 percent of the total traffic was 
joint rail and water traffic. Tonnage carried in the third quarter of 
1949 was 13.2 percent below that of the corresponding quarter of 1948. 

(5) Intercoastal—No comprehensive statistics are available as yet 
for this group of carriers. Operations wholly ceased during the war, 
but there has been more progress in restoring prewar operations than 
has been true of deep-water common carrier operations in other areas. 
This progress seems to be attributable in part to the Government’s 
chartering program. This program will come to an end on June 30 of 
this year unless Congress enacts legislation to extend it. The ability of 
the carriers to acquire vessels by ownership has not been established in 
all instances. During the past year between 50 and 60 vessels were used 
in the trade, or about 40 percent of the number operated prior to the 
war. Their cargo capacity, per vessel, is, however, greater. Traffic 
has been substantial in volume in relation to cargo capacity, but the 
carriers have not been able to do much better on the average than reach 
a break-even basis. Freight carried in the 12 months ended September 
30, 1949, amounted to 3,368,049 tons as compared with 7,873,000 tons in 
the calendar year 1939. 

A comparison of revenues and traffic of water carriers by groups in 
the first nine months of 1948 and 1949 is given at the end of this state- 
ment. 

Water carriers have given a great deal of attention in the postwar 
period not only to their own rates but to rail rates. A brief analysis of 
the adjustments made follows. In addition, attention is called to the 
problem of reducing costs. This problem is of critical importance to 
some of these carriers. 

Adjustments of rates—In the face of sharply higher costs, water 
earriers have had to put in effect large increases in their rates since the 
war. As parties to proceedings in which changes were made in the 
general level of rail rates, they were authorized to advance their rates 
in keeping with the increases allowed the railroads. To some extent, 8 
process of selection was involved, as competitive conditions made it im- 
possible to take the full increase in certain instances. Thus, with higher 
rail rates between interior points and the ports, the intercoastal lines 
could not take the full increase in their own rates without getting out 
of line on traffic moving on the longer of the hauls to the ports. 

The cumulative increase in rail rates since the first postwar I- 
crease was made in June 1946, has ranged, according to a staff estimate, 
from 66.3 percent on less-than-carload traffic and 64.3 percent on manu- 
factures and miscellaneous carload traffic to 44.8 percent on products of 
mines. (63rd Annual Report, p. 2.) The over-all increase has been 57.3 
percent. (Same, p. 52.) 

















enter? ss 


~ 
a 


— = A. = & FPS 


MARCH, 1950 479 





Water carriers have directed a great deal of criticism, however, at 
particular rail rate adjustments. For one thing, the railroads proposed 
lesser increases on certain traffic which is important to water carriers, 
such as iron and steel articles, canned goods, and lumber in the inter- 
coastal field, than on commodities generally. The water lines also have 
had much to say about so-called depressed rail rates. In recognition of 
the decline of water competition in certain areas, the Commission many 
years ago worked out adjustments which had the general effect of plac- 
ing various water competitive rail rates on a ‘‘dry-land’’ basis. These 
changes contributed to the rebirth of water transportation in the areas 
involved. Subsequently, and particularly during the depression years 
of the thirties, the railroads proposed many reductions in rates to meet 
unregulated water competition. These changes generally involved de- 
partures from the provisions of the fourth section of the act. In recogni- 
tion of the right to compete conferred on the railroads by the act but in 
the light of the rate-making standards laid down therein, we allowed 
various of these reductions to go into effect. As a result, there were 
many so-called depressed water-competitive rail rates before the war. 

When the war was over, the water carriers vigorously objected to 
the continuance of these rates in view of their own unfavorable economic 
condition and of increases in their costs which, in at least some instances, 
caused them to be the high-cost carriers, in contrast to the conditions 
which prevailed when the adjustments were authorized. 

There were other complaints. Thus, carriers engaged in the colliery 
trade on the east coast objected to the application of flat maximum in- 
creases, in cents, to all-rail coal rates and to rail-water-rail rates, with the 
entire increase divided between the originating and terminating rail 
lines, and preferred a percentage type of increase. Certain inland water- 
way carriers objected to the manner of applying the increases on coal 
moving from Illinois points to river ports and thence by barge. Here 
also a percentage increase would have been preferred by the water car- 
riers. 

It generally was impossible, in proceedings which involved the 
general level of rates and required expeditious handling, to deal specifi- 
cally with the complaints of the kinds indicated above. Certain of the 
actions taken by the Commission in numerous new or reopened proceed- 
ings in dealing with these several types of complaint have been sum- 
marized in its annual reports to Congress. Attention may be called to 
the discussion found at pages 52-53 of the last annual report. With 
certain exceptions, the Commission found it necessary to allow the 
“hold-down’’ maximums proposed by the railroads to become effective 
and other such maximums were authorized. Many departures from the 
provisions of the fourth section have been required to be removed. 
Such action has not been confined to any particular area, but the most 
difficult situation of this kind was the one dealt with in All-Rail Com- 
modity Rates between Calif., Oreg., and Wash., 268 I. C. C. 515. The 
decision in this proceeding led to the elimination of all fourth-section 
relief based on water competition and to further revision of rates as a 
result of the Commission’s admonition to the rail carriers to remove 
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any unjustified or unwarranted disparities between the rates from and 
to the ports as compared with those from and to interior points. On ap. 
plication of the water carriers, further hearing has been held in this 
proceeding and a decision is pending. In certain other fourth-section 
proceedings, removal of the relief was found not to be justified and there 
have been proceedings in which new relief has been granted. 

In Transcontinental Rail Rates, 268 I. C. C. 567, the railroads were 
allowed to increase their transcontinental rates 25 percent above the 
level of June 30, 1946, rather than by 20 percent, as generally permitted 
in Ex Parte No. 162, though this higher increase was not applied to 
commodities in which the water carriers had the greatest interest. While 
the water carriers desired a greater increase, they have not asked for 
further consideration of the matter, pending the outcome of applica- 
tions by railroads for general increases in their rates. 

In Rail and Barge Joint Rates, 270 I. C. C. 591, the Commission, 
over the strong contentions of the railroads, preserved the system of 
differentials between all-rail rates and joint barge-and-rail rates as being 
necessary and desirable in the public interest and prescribed reason- 
able differentials. This decision was upheld in a lower court and is now 
on appeal to the Supreme Court. 

As a general rule, water carriers keep a close check on the rate pro- 
posals pending on the rail carriers’ dockets. Where reduced rail rates 
are proposed and filed in tariff form, the water lines, if they have reason 
to believe their interests will be affected adversely, usually petition the 
Commission to suspend the proposed rail rates. These petitions are 
given careful consideration by a division of the Commission, and if the 
rates proposed appear to be too low or otherwise unlawful, they are 
suspended for hearing and investigation. The Commission has used its 
suspension powers on many occasions on protests from the water car- 
riers to prevent the rail carriers from reducing their rates until it has 
had an opportunity to pass on the lawfulness of such schedules. Re- 
cently, it worked out arrangements whereby the railroads will furnish 
any water carriers whose competition they desire to meet under fourth- 
section relief, with a copy of the application filed with the Commission. 
A summary of all fourth-section applications is published daily in the 
Federal Register and also is made available at the Commission’s offices. 

It is not feasible in this statement to review every type of rate 
action taken in response to requests of water carriers. The Commission 
has given the views of these carriers careful consideration and, as 
shown, it has made adjustments which have afforded considerable re- 
lief. There necessarily are limits, however, to its power to deal with con- 
ditions which are largely the result of the unfavorable cost situation in 
which certain of these carriers find themselves. The act must be con- 
strued as a whole and in the light of the national transportation policy. 
The Commission’s views as to its powers and responsibilities in situations 
of the kinds presented by the water carriers were set out clearly in 
Increased Freight Rates, 1947, 270 I. C. C. 403, decided July 27, 1948. 
This portion of the decision is set out at the end of this statement. 
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Reductions of costs ——While the Commission will, of course, continue 
to give careful consideration to possible means of bringing about further 
rate adjustments helpful to the water carriers, the answer to the prob- 
lem of the distressed branches of the water transportation lies primarily, 
at this time, in the reduction of costs. This problem is essentially one 
for management to solve, though the close cooperation of employees is 
needed. By careful study, rearrangement, or joint operation of sched- 
ules, certain water carriers have effected very necessary economies in 
vessel operating costs. The larger and faster vessels used since the war 
serve, however, to make delays in port more costly than heretofore, and 
the rise in wage rates in particular has focussed the attention of the in- 
dustry on the need for more efficient terminal-handling practices. In 
many instances the cost of handling from dock to hold and from hold 
to dock amounts to from 50 to 60 percent of the freight rate. Estimates 
indicate that this cost ranges from $6.00 per cargo ton upward to double 
that amount. The use of containers and pallets as a means of reducing 
handling costs and loss and damage is understood to be receiving study. 
More modern port facilities are needed in some places. The strong 
rivalry that exists among ports doubtless will lead to the provision of 
additional well-adapted facilities by local government agencies. Other 
such facilities will have to be provided by the carriers themselves if 
costs are to be reduced. 

A recent development, directly attributable to the high cost of 
handling general cargo, has been the use of vessels in the carriage of 
loaded trucks and trailers. To date, certain efforts have been made to 
use converted landing craft types developed during the war, but plans 
are being formulated for the construction of vessels especially designed 
for the purpose of carrying loaded motor vehicles and also passengers. 
Thus far, this departure from the conventional type of self-propelled 
vessel has not gone very far, partly because of difficulties created by 
organizations of trucking employees, but developments will be watched 
with great interest. Whatever advantages can be obtained from ex- 
perimentation with new types of equipment and handling devices are 
sorely needed by the industry and by shippers who use or desire to use 
water carrier service. 
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Number of water carriers subject to jurisdiction of Interstate Commerce Commission 
by territory, class of carrier, and status of operations. 


February 1950 





Common carriers Contract carriers Dual authority 





Oper- Not Oper- Not Oper- Not 
Territory ating operating ating operating ating operating Total 


Atlantic 1 23 2 l 103 


Pacific ! 6 





Gulf 6 
Atlantic-Pacific 
Atlantic-Gulf 
Pacific-Gulf 
Atlantic-Gulf- 
Pacific 
Guif-Mississippi 
River 
Mississippi River 
and tributaries 
Great Lakes 


Great Lakes-New 
York Canal 
and Atlantic 


N. Y. Canal 
System = 8 


Total— 202 41 17 








‘Includes also carriers operating on tributaries and bays. 
* Includes also canal carriers serving Hudson River and Long Island points. 


Excerpt from ‘‘MONTHLY COMMENT ON TRANSPORTATION STATISTICS” 
Bureau of Transport Economies and Statistics, Interstate Commerce 
Commission, dated February 15, 1950. Pages 12 and 13. 


7. Carriers by water: 


The following summary of the quarterly returns of 121 carriers by 
water of classes A and B* subject to the jurisdiction of the I. C. C. 
covers the first nine months of 1949 and 1948. The data reported are 
confined to the domestic traffic of these carriers. For the 1949 period 
the freight revenue for the carriers as a whole totaled $154.2 million as 
compared with $136.1 million in 1948 or an increase of 13.3 percent. 


*Class A carriers are those having annual operating revenues of more than 
$500,000 and Class B of from $100,000 to $500,000. 
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Total freight tonnage however increased only 0.6 percent. By geographi- 
eal groups the Atlantic and Gulf Coasts group was the only one to show a 
decrease in freight revenue (2.1 percent). Increases in such revenues 
for the other carrier groups ranged from 10.9 percent for the Pacific 
Coast to 32.6 percent for the Great Lakes. Tonnage changes ranged 
from a decrease of 15.8 percent for the Atlantic and Gulf Coasts to an 
increase of 18.0 percent on the Great Lakes. 

Passenger revenues of the reporting carriers as a whole totaled $12.7 
nillion in the first nine months of 1949 as compared with $14.0 million 
in 1948 or a decrease of 8.8 percent. The number of passengers carried 
declined by 5.1 percent. 


Carriers by Water—Classes A and B 
First nine months of 1949-1948 





Number of tons of 


Freight revenue revenue freight carried 





G 
— Percent Percent 

1949 of 1949 1948 of 

change 





Atlantic and Gulf Thousands Thousands 
Coasts oo... $26,338 | $26,912 — 2] ’ 9,516 
Great Lakes .................] 19,187 14,472 +32.6 11,397 
Miss. River and 
Tributaries .............] 35,489 31,308 +13.4 , 19,47] 
Pacific Coast 11,369 10,254 +10.9 436 9,336 
Intercoastal ie 61,847 53,152 +16.4 16 2,939 


154,230 | 136,098 + 13.3 97 52,659 




















Passenger revenue Passengers carried 





Group Percent Percent 


1949 1948 1949 1948 





Atlantic and Gulf Thousands Thousands 
$2,477 $3,330 ; , 1,585 
Great Lakes ........ 5 384 5,758 5.5 7 575 
Miss. River and 
Tributaries 1,162 1,099 b 702 
Pacific Coast et Se 3,537 3,642 : 4 3,824 
Intercoastal . 170 135 1 


Total ee! Cae 13,964 . ; 6,686 























a 


195 . a Intercoastal group reported 388 passengers carried in the 1949 period and 
<7) in 1948, 
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Extract from decision in Ex Parte No. 166, Increased Freight Rates, 
1947, 270 I. C. C. 403, 441-445: 


Generally, it is their position that (1) the limitation in the in. 
creases in rates proposed by the railroads on certain commodities 
‘*hold-down’’ maximum rates, (2) the proposal that the increases 
be made only in the rail factor used in constructing certain combi- 
nation rail-water* rates, and (3) the proposal for increases in ac- 
cessorial and terminal charges that are borne by the water carriers, 
are severally unfair to the water lines, in that they have the effect 
of reducing existing rate differentials between rail and water lines 
on commodities which constitute the greater part of the water 
lines’ traffic, and so effectually deprive the water lines of an op- 
portunity to increase their competitive rates. In effect, the water 
lines wish to have increased the rates of their rail competitors with- 
out any exception or limitation, and that our authorization shall be 
conditioned upon the rail lines taking the full maximum rate of 
inerease sought. 

The position of the water carriers brings into focus a basic issue 
which is in need of elarification. These carriers rightfully inter- 
vened in this proceeding and seek such protection as the law may 
afford in any possible revision of the railroad rate structure. The 
effect of railroad rates on the ability of water lines, as well as other 
transportation agencies, to compete with the rail carriers in fur- 
nishing adequate and efficient service is one of the factors to be con- 
sidered under the amended interstate commerce act, interpreted in 
the light of the declaration of national transportation policy. But 
interests of competing carriers are not the only considerations we 
must take into account under the statute. Since the creation of this 
Commission, Congress, the courts, and the Commission itself have 
recognized that, in the exercise of the regulatory function, we must 
have due regard for the welfare of the entire Nation and all of its 
various component interests that may be affected by transportation. 
As early as 1896, in Texas & P. Ry. Co. v. Interstate Commerce 
Commission, 162 U. S. 197, the Supreme Court of the United States, 
in discussing certain provisions of the act to regulate commerce, 
said at page 218: 


We cannot concede that the Commission is shut up by the terms 
of this act to solely regard the complaints of one class of the 
community. 


In the same case, the Court, in enumerating and describing 
the considerations which should govern the Commission, stated at 
page 219 that— 


all circumstances and conditions which reasonable men would 
regard as affecting the welfare of the carrying companies, and 


3 Includes water-rail and rail-water-rail rates in all classes of equipment. 
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of the producers, shippers and consumers, should be considered 
by a tribunal appointed to carry into effect and enforce the 
provisions of the act. 


This broad perspective was again emphasized by the Court, 
May 31, 1910, in Interstate Comm. Com. v. C., R. I. & P. Ry. Co., 
218 U. S. 88, 102-103: 


From whatever standpoint the powers of the Interstate 
Commerce Commission may be viewed, they touch many inter- 
ests, they may have great consequences. They are expected to 
be exercised in the coldest neutrality. * * * The outlook of the 
Commission and its powers must be greater than the interests 
of the railroads or of that which may affect those interests. It 
must be as comprehensive as the interest of the whole country. 


These guiding principles received additional sanction in the 
pronouncement by Congress of the national transportation policy, 
embodied in the 1940 amendment to the Interstate Commerce Act. 
In Class Rate Investigation, 1939, supra. 262 I. C. C. 447, 688, we 
indicated our interpretation of that policy and our compliance with 
the congressional mandate when we stated that the record developed 
in that proceeding was adequate— 


to permit us to consider all the essential cireumstances and con- 
ditions which affect the welfare of carriers, of producers, ship- 
pers, and consumers, and of localities, districts, regions, and 
territories. 


Our order in that proceeding was sustained by the Supreme 

oa in New York v. United States, 331 U. S. 284, decided May 12, 
47. 

Hence, in determining the issues here presented by the water 
lines, we must weigh their interests along with those of all others 
that may be affected by the results of this proceeding. These vari- 
ous interests, experience has shown, do not always coincide, but 
sometimes conflict, manifestly, a just conclusion in such circum- 
stances may require that some interests yield sufficiently to permit 
due recognition of the rights of others concerned with the results. 

In the long history of transportation in this country, rate 
structures have been evolved which have been expressive of the 
economic needs of carriers, producers, traders, and consumers. In 
view of the dominant role which the railroads have played in the 
development of the country, these rate structures have been the 
product primarily of the many forces which have played on rail 
transportation. They have not been perfect, but they have had a 
common purpose to accomodate the needs of commerce, which pos- 
sess an everpresent tendency to grow in volume and in the variety 
of the commodities which compose it and to expand the radius of its 
distribution. Shippers have constantly manifested a desire to reach 
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out farther and farther into distant markets. Congress has recog. 
nized the importance of this factor in the rule of rate making, sec. 
tion 15a, as well as in the Hoch-Smith Resolution. In no other 
country has there been such a degree of freedom of movement of 
commodities over great distances. Failure to recognize these charac. 
teristics in shaping the form, contour, and substance of rate struc. 
tures would he destructive of the interests of all concerned. We 
have taken steps from time to time on complaint and petition and on 
our own initiative, to bring more order and balance into structures 
developed over a span of many years, but we have recognized and, 
so far as possible, have preserved the historic spirit and purpose of 
rates and rate structures. We have seen how dependent the ship. 
pers of many sections in our national economy are on the mainten- 
ance of rate structures in whose formulation value-of-service con- 
siderations have played so large a part. 

Water transportation always has had some influence on rail 
rate structures. In recent decades, its lower costs have forced many 
downward adjustments of rail rates, particularly in transcontinental 
and certain coastwise rates. In other cases, joint rail-water rates 
of large territorial scope have been evolved. Recent large increases 
in water-carrier costs, coupled with the difficulties experienced by 
some branches of the industry in restoring services interrupted by 
the war, have caused reversal of the competitive positions of water 
and rail carriers. This reversal is, of course, the basis of the prob- 
lems we now face in adjusting rail and water rates with due regard 
for the rights of both rail and water carriers and for our responsi- 
bilities to the public. The questions presented are complex in a 
high degree. 

Rail rates, still the backbone of all transportation rates, are 
geared into the economic life of every section of the country. None 
illustrate this point better than the rates on such heavy-moving com- 
modities as lumber, citrus and deciduous fruits, and iron and steel. 
The widely separated sources of these classes of traffic and the de- 
sire of each producing area to share so far as possible in the markets 
of each section of the country, and the correlative desire of each 
market area to be able to draw from as many producing areas as 
possible, create a need for a level of rail rates and an adjustment 
between them which will move the traffic. Many producers, traders, 
and consumers are wholly or mainly dependent on rail transporta- 
tion. Rate adjustments in these circumstances must be worked out 
primarily in terms of rail transportation. Rail rate structures are 
a matter of delicate balance. Radical adjustment upward of certain 
of these rates for the purpose of affording relief to water carriers 
might require action both alien to the purposes underlying these 
structures and also highly disturbing to the interests vitally de- 
pendent upon the maintenance of reasonable rate relationships, and 
even to great areas not immediately affected by water service. It 
is impossible. as a matter of law or of economic policy, completely 
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to disregard the way in which these rate structures have been de- 
veloped and the purposes they serve. This conclusion does not, of 
course, mean that unduly depressed rail rates attributable to past 
water competition should not be critically scrutinized and changed 
when conditions permit, or that competitive practices of a primarily 
destructive nature should be tolerated. It means, rather, that the 
problem cannot be approached with the interests of only one class 
of the community in view. The adjustments we have been able to 
make on this record in response to the request of the water lines and 
in conformity with the foregoing principles are reflected in the 
ultimate findings in this proceeding. 





The Status of Certificates Issued By The Interstate 
Commerce Commission 


By HERBERT BursteEIN * 


Introduction 


The characteristic sign of governmental control of economic activity 
is restraint on competition. Indeed, the whole structure of federal 
regulatory law, rests upon the curious dichotomy of giant business 
organizations dominating the major areas of industry and statutes 
which, almost inevitably, tend to close the avenues of free competition.! 
There is, however, a singular exception to this generalization: in the 
regulation of motor carriers, the Government dealt with a field almost 
entirely free of monopolistic or oligopolistic business units. For the 
most part, motor carriers were (and still are) small business enterprises 
operating in diverse areas under conditions of relatively free (and, 
sometimes, ruthless and unrestrained) competition. But the law has 
introduced a variety of oligopolistic factors, of which the two most 
significant are substantially uniform rates and the limitation on scope 
of operations. As a consequence, the number of carriers actually in 
operation has declined; indeed, many carriers holding certificates no 
longer exercise their authority. Large carriers are beginning to domi- 
nate in a growing number of fields of motor transportation notwithstand- 
ing that there is, as yet, no clearly defined trend toward mergers and 
consolidation. All of this occurs, perhaps inexorably, within the frame- 
work of a statute designed, not to promote monopoly, but to regulate 
competition through the grant or denial of a certificate, permit or 
license.” 

Underlying the whole theory of certification (or registration) in 
the Motor Carrier Act is the notion that the public interest is best served 
by prohibiting wasteful competition and by limiting the field of approved 
earriers to those best equipped to reliably serve the public. Regulatory 
certification provides, too, a workable method for preventing duplicate 
service and an approach to that kind of safe, adequate, economical and 
efficient service which is the objective of the National Transportation 
Policy. 

In its broadest sense, certification is a police regulatory measure. 
Hence, the power, which is vested in the Interstate Commerce Commis- 


* Member of the New York, Federal and I. C. C. Bars; member of Department 
of Economics, Long Island University; Lecturer at City College of New York and 
the Practicing Law Institute. Mr. Burstein is a member of the law firm of Zelby & 
Burstein of New York. 

1Callman, The Essence of Anti-Trust, 49 Col. L. Rev. 1100; Handler, /ndustrial 
Mergers and the Anti-Trust Laws, 32 Col. L. Rev. 179; Zlinkoff & Barnard, Mergers 
and the Anti-Trust Laws; The Columbia Steel Case, The Supreme Court and a Com- 
petitive Economy, 97 U. of Pa. L. Rev. 151. 

2 Blachly and Oatman: “Federal Regulatory Action and Control,” p. 22 . 
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sion to govern the conditions of issuance, use and sale of a certificate be- 
comes a major factor in the future of every regulated motor -carrier. 
Since a certificate is the foundation upon which a motor transportation 
business is built, it is of more than academic interest to inquire into the 
status of certificates and to determine the extent to which carriers are 
insulated against arbitrary administrative action. 

Property has been defined as ‘‘the right of dominion, possession, 
and power of disposition which may be acquired over’’® a tangible or 
intangible thing. Although Congress nowhere specifically identifies the 
incidents of certificate ownership as property rights, the Motor Carrier 
Act and decisional construction accord it precisely such recognition. To 
be sure, the Interstate Commerce Commission may, from time to time, 
attach to 


“the exercise of the privileges granted by the certificate such rea- 
sonable terms, conditions, and limitations as the public convenience 
and necessity may from time to time require, including terms, con- 
ditions, and limitations as to the extension of the route or routes 
of the carrier, and such terms and conditions as are necessary to 
carry out, with respect to the operations of the carrier, the require- 
ments established by the Commission under Section 204(a)(1) and 
(6) 994 


but the power of the Commission to alter or revoke a certificate is rigidly 
cireumscribed by legislative safeguards. 


A Certificate Is Property 


That the rights under a certificate constitute property has been 
acknowledged : 


“‘the existence of a certificate creates a vested motor carrier status 
which stays in force and effect . . . until the certificate is revoked 
in accordance with the procedure prescribed in Section 212(a).5 


It is conceivable that Congress may have followed the pattern es- 
tablished in several state statutes which declare that a certificate is not 
a franchise conferring property rights. Under such a statute, the Com- 
mission could have been vested with the power, under well-defined cir- 
cumstances, to revoke certificates without granting the holder recourse to 
administrative or judicial proceedings. On the contrary, the federal law 
proseribes arbitrary revocation. Section 212(a) provides, in substance: 


1. A certificate remains in effect until suspended or terminated. 

2. A certificate may be amended or revoked, in whole or in part, 
upon the application of the holder. : 

3. Upon complaint, but after notice and hearing, a certificate may 
be suspended, changed or revoked, in whole or in part ‘‘for willful failure 


—_—_———.. 


3 Braceville Coal Co. v. People, 147 Ill. 66, 35 N. E. 62; Transcontinental Oil Co. 
v. Emmerson, 298 Ill. 394, 131 N. E. 645. 
449 U.S. C. Sec. 308. 


5 Quaker City Bus Co—Purchase—Blackhawk Lines, Inc., 38 M. C. C. 603. 
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to comply with any provision of’’ the Motor Carrier Act, or ‘‘with any 
lawful order, rule or regulation of the Commission promulgated there. 
under, or with any term, condition or limitation of such certificate.’’ 

4. A certificate may not be revoked (except if the holder applies 
therefor) unless the holder wilfully fails to comply ‘‘ within a reason. 
able time, not less than 30 days, to be fixed by the Commission, with 
a lawful order of the Commission . . . commanding obedience to the pro- 
visions of this part or to a rule or regulation of the Commission there- 
under, or to the term, condition or limitation of such certificate . . . found 
by the Commission to have been violated.’’ 

5. The Commission may suspend (but not revoke) a certificate upon 
reasonable notice of not less than 15 days, but without hearing, if a 
carrier fails to comply with requirements of the Act respecting insurance, 
filing of tariffs or with any other ‘‘lawful order, rule or regulation of 
the Commission’’ promulgated under the provisions relating to insurance 
and tariffs. However, the suspension in that case would continue only 
during the period of non-compliance.® 

It is significant that a distinction is made between suspension and 
change, on the one hand, and revocation, on the other. The limitation on 
the Commission’s right of revocation, so explicitly set forth in the statute, 
is a result of the vigilance of motor carrier representatives who pointed 
out the danger which inheres in unrestrained administrative discretion. 

Commenting on the right of revocation vested in the Commission and 
the restrictive amendment, Senator Wheeler said : 


‘*The committee amended that so that if they made this willful 
failure it could only be revoked after a reasonable time was given 
to them and they were notified to that effect. There has been a sug- 
gestion made to me that it probably should be amended to give them 
at least a 3-month period in which they could comply with the order. 
As a matter of fact, I have no particular objection to that sugges- 
tion. Neither has the Commission any objection, in my judgment. 
However, the Commission feels that it is imperative that they do 
have the right to revoke, because it said that the experience of the 
State commissions has been that revocation is one of the most effec- 
tive ways of getting compliance with the law and with the rules and 
regulations. 

‘*Criticism was directed against the power of revocation thus 
conferred upon the Commission. It was suggested that the effect is 
to put the future of countless operators wholly in the hands of the 
Commission, which might act arbitrarily, and that the penalties else- 
where provided are ample to secure compliance. As I just stated, 
practically all State laws contain similar provisions, and they have 
been found the most effective means of enforcing regulations. The 
revocation provisions in the State statutes have not operated to 
hamper the growth of the motor-vehicle industry. However, it 1s 
fair that operators should have warning and an opportunity to 


€49 U.S. C. Sec. 312(a); see too, Chamberlain, Dowling & Hays: “The Judicial 
Function tn Federal Administrative Agencies,” p. 122 
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comply before any revocation occurs. The committee has therefore 
amended paragraph (a) to provide that the Commission shall issue 
an order commanding obedience to any provisions of this part or to 
any rule or regulation of the Commission thereunder which is alleged 
to be violated, and that revocation shall occur only where there is 
failure to comply with such an order within a reasonable time.’’ * 


Procedural Safeguards 


Under the Administrative Procedure Act,® the suspension, change, 
denial and revocation of a certificate constitutes both adjudication and a 
sanction. Section 9(a) of the Act provides that no sanction may be 
imposed by an agency except as specifically authorized by law. Accord- 
ingly, if licensing and revocation is required by applicable statute to be 
determined upon the record and after opportunity for agency hearing, 
then the formal procedures prescribed in Sections 7 and 8 of the Act 
must be observed. But the A. P. A. provides that where a certificate is 
suspended or revoked for willfulness, no notice of the facts or conduct 
warranting suspension or revocation need be given to the certificate 
holder, and revocation may be ordered without according an opportunity 
to comply.® 

The protective provisions of Section 212(a) of the Motor Carrier 
Act ® go a considerable distance beyond comparable provisions of the 
Administrative Procedure Act. To begin with, there can be no suspen- 
sion or change of a carrier’s certificate without a hearing; more signifi- 
cantly, a certificate may not be revoked, even if the violation is willful, 
without according the carrier an opportunity to come into compliance. 

Closely allied to this problem is the extent and the implications of the 
Commission’s rule-making powers, particularly as to rules which relate 
to and affect certificates and the rights of certificate holders. Briefly 
defined, a rule implements an existing statute and prescribes future 
conduct. In short, the promulgation of rules, is a species of law-making. 
Under Section 204 of the Motor Carrier Act, the Commission is em- 
powered to formulate and adopt rules governing the suspension, change, 
revocation, sale and transfer of certificates without a public hearing. 
The Administrative Procedure Act requires only that public notice be 
given of the rules which the Commission proposes to adopt and that it 
grant interested parties an opportunity to present their views. If the 
Commission complies with the publication requirement, the rules become 
binding on all carriers. But the authority to make rules does not include 
the power to revoke because in such case, the Motor Carrier Act would 
be contravened by the rule. 


779 Cong Rec. pt. 5, p. 5654. 
860 Stat. 237, 62 Stat. 99, 5 U.S.C.A. 1001 et seq. 
“teen sta General's Manual on the Administrative Procedure Act (1947) p. 


9 


é 10 The Motor Carrier Act (Pub. No. 255—74th Cong.) was, by the Transporta- 
tion Act of 1940 (Pub. No. 785, 76th Cong. Sec. 15), amended and re-cited as Part 
ll of the Interstate Commerce Act, 49 U.S.C. Supp. I, Sec. 301 et seq. 
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In addition to statutory protection, there is the right of recourse to 
the courts. Since revocation does not rest within the discretion of the 
Commission, and since the Interstate Commerce Act does not preclude 
judicial review, the suspension, change or revocation of a certificate may 
be reviewed in the courts. 

It might be noted, parenthetically, that the argument made by those 
who urged the exemption of the Commission from the provisions of the 
Administrative Procedure Act on the ground that the Interstate Com- 
merce Act provides adequate safeguards, is fortified by an analysis of 
both statutes. 


The Right To Attach Conditions To Certificates 


The exercise, by the Commission, of its right to attach limitations on 
certificates and thereby to change them, is strictly limited. Basically, a 
certificate, conferring a vested (though not absolute) property right, may 
not be atomized by Commission action. Thus it has been held that a 
carrier is entitled to substantial parity between future operations and 
prior bona fide operations. Integrating this doctrine with the now 
accepted view that a certificate confers a property right, a District Court, 
in a recent case,!! set aside a decision by the Interstate Commerce Com- 
mission which modified certain certificates of public convenience and 
necessity issued to plaintiff as a motor carrier. 

The issue in that case was whether the Commission had the power, 
apart from Section 212 of the Interstate Commerce Act, Part II, to 
change or modify a certificate of public convenience and necessity under 
the authority conferred upon the Commission in Section 213 of the Act.” 
The Commission made no claim that it was acting under Section 212. 

In October, 1947, the plaintiff entered into an agreement to acquire 
the certificates, operating rights, equipment and terminal facilities of 
White Line companies. The application was submitted to the Com- 
mission under the then effective Section 213 of the Interstate Commerce 
Act. 

A hearing was held and the Examiner recommended approval sub- 
ject to the condition that the plaintiff’s motor operations be restricted 
to the rail rates and bills of lading of plaintiff’s railroad affiliate. Plain- 
tiff, in its exceptions, advised the Commission that it would not consum- 
mate the transaction unless the restriction was eliminated. In April, 
1938, the Commission entered a report and order eliminating the restric- 
tion and the plaintiff began operations under the White Line certificates. 
Thereafter the plaintiff entered into an agreement to acquire rights of one 
J. H. and J. D. Frederickson. In November, 1944, the Commission ap- 
proved the Frederickson transaction without restrictions. Relying on 
the Commission’s orders, the plaintiff paid for the certificates and made 
substantial capital commitments to carry on the operations. In March, 
1946, the Commission, on its own motion, proceeded to modify the plain- 


11 The Rock Island Motor Transit Company v. United States of America and 
Interstate Commerce Commission, 7 F.C.C. (CCH) 80,573. 
12 Repealed by Pub. No. 785, 76th Cong. Sec. 21. 
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tiff’s certificates by imposing new restrictions, the first of which limited 
plaintiff’s operations to the rail rates and billing of its railroad affiliates 
and, in other respects, completely altered the operating rights conferred 
under the White Line and Frederickson certificates. In April, 1949, 
substantially the same order was affirmed by the Commission and it is 
this order which was challenged in the United States District Court. 

The Court reversed the Commission on several grounds. First, the 
operating rights acquired by plaintiff in April, 1938 and November, 1944, 
were grandfather rights and, therefore, unreasonable limitations could 
not be imposed. Thus, the Court said that plaintiff by its acquisition of 
the grandfather rights of the White Line and Frederickson rights was 
protected and that ‘‘The Commission had no lawful power to diminish 
those rights at some later date since those rights had become vested in 
plaintiff, as successor in interest, except as such power may be otherwise 
provided by statute. That power is delimited with precision in Section 
212 of the Act and only in Section 212. Defendants make no claim in 
the instant case that the Commission’s action, reflected by its order of 
April 11th, 1949, is premised upon any authority conferred by Section 
212.” 

Second, the Court held that the certificates being property rights 
cannot be materially altered since such material alteration amounted 
to a partial revocation and the power to revoke is expressly defined in 
Section 212 of the Act. 


Perhaps the most definitive statement on the Commission’s powers, 
in general, and the revocatory right, in particular, was supplied by the 
decision in the Smith Bros. case.4* There the Commission said: 


‘‘The United States Supreme Court has frequently held that 
the Commission is an agency of limited powers and authority; that 
while Congress may delegate to the Commission certain of its own 
powers and authority, the exercise of such delegation does not ex- 
tend beyond expressed enactment or its fairly implied inferences; 
and that important powers should not be read into the act by impli- 
cation but should be conferred in clear and unmistakable terms. 
Thompson v. United States, 246 U. S. 547; United States v. Pennsyl- 
vania R. Co., 242 U. S. 208; and Interstate Commerce Commission 
v. Cincinnati N. O. & T. P. R. Co., 167 U. 8S. 479.’’ 


And concluded : 


‘In our opinion, the language of the foregoing section is clear 
and definite and unmistakably shows that Congress intended that 
a certificate, once effective, may be terminated by us only on the 
conditions, and according to the procedure, therein specifically pro- 
vided. We may issue decision upon decision and order upon order, 
on an application for a certificate so long as sufficient reason therefor 
appears and until all controversy is determined, but once a certifi- 
cate, duly and regularly issued, becomes effective, our authority to 


__.., 


18 Smith Bros. Revocation of Certificate, 33 M.C.C. 465. 
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terminate it is expressly marked off and limited. All the antecedent 
decisions and orders are essentially procedural in character, and may 
be set aside, modified, or vacated, but the certificate marks the end 
of the proceeding, much as the entry of final judgment or decree 
marks the end of a court proceeding.’’ 


The Right To Transfer A Certificate 


It is clear from a review of the legislative history, the terms of the 
statute and the language of the decisions that although the Commission 
may not arbitrarily suspend, change, alter or revoke a certificate, a 
certificate does not confer an absolute property right and the conditions 
of its transfer may be prescribed by the Commission. 

Acting under the authority of Sections 206, 209, 212, the Commission 
has issued regulations governing the transfer of certificates, whether 
by purchase, lease, contract to operate and mortgage.'* Excluded from 
the application of the rules are transactions subject to Section 5 and 
temporary certificates. 

Since Section 5 does not apply to transactions ‘‘where the only 
parties to the transaction are motor carriers subject to Part II (but not 
including a motor carrier controlled by or affiliated with a carrier as 
defined in Section 1(3) ) and where the aggregate number of motor 
vehicles owned, leased, controlled or operated by such parties for the 
purposes of transportation subject to Part I does not exceed 20,’’ such 
transactions are governed by the rules only where the certificate itself 
is transferred, leased or mortgaged. Accordingly, if carrier A, operating 
10 vehicles, acquires the stock of carrier B which owns 9 vehicles, no ap- 
proval of the transaction by the Commission is required. Nor do the 
rules respecting transfer apply to operations under the second proviso 
of Section 206(a), namely, to operations solely within a state in con- 
nection with transportation of property or passengers in interstate or 
foreign commerce if the carrier has obtained a certificate from an ap- 
propriate state agency. 

In substance, the rules prescribe that : 


1. Operating rights which may consist of either (a) a certificate or, 
(b) operations conducted while an application for a certificate or permit 
is pending, may be transferred. 

2. An operating right ‘‘may be divided as to routes or territories and 
part thereof transferred, provided such routes or territories are clearly 
severable and the division thereof does not permit the creation of dupli- 
cate operating rights.’’ 

3. The Commission may approve the transfer of a portion of operat- 
ing rights based upon a ‘‘class or classes of property authorized to be 
transported, ’” if the Commission determines that the ‘‘part of the operat- 
ing rights sought to be transferred is, because of the difference in the 


14 Rules & Regulations Governing the Transfer of Rights to Operate as a Motor 
Carrier in Interstate or Foreign Commerce, 8 F. R. 12486, 8 F. R. 12488. 
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nature or type of the service rendered, clearly distinguishable and sever- 
able from the remaining operating rights.’’ 

On December 12th, 1949,15 the Commission amended the rules to 
provide that it will not approve a transfer if it finds that ‘‘the transferee 
does not intend to, or would not engage in bona fide motor carrier opera- 
tions under such operating rights, or . . . that the transferor acquired 
such operating rights for the purpose of profiting therefrom and has 
not engaged in bona fide motor carrier operations under such operating 
rights.’’ 

' Now, it is significant that these rules do not prescribe a hearing. 
Indeed, Rule 2(¢) requires that ‘‘the proposed transfer described in any 
such application shall be approved if it appears that the proposed 
transaction is one which is not subject to the provisions of Section 5, 
Interstate Commerce Act, that the proposed transfer, if approved, will 
not result in unlawful ownership or control of a motor carrier, and that 
the proposed transferee is fit, willing, and able properly to perform the 
service authorized by the operating rights sought to be transferred, and 
to conform to the provisions of the Interstate Commerce Act and the 
requirements, rules, and regulations of the Commission thereunder. 
Otherwise the application shall be denied.’’ And it is noteworthy, too, 
that although these rules quite obviously implement the statute, and, 
hence, are legislative in character, publication alone satisfies the require- 
ment of Section 4 of the Administrative Procedure Act and no hearing 
is required. But would a denial of an application to transfer be review- 
able in the courts notwithstanding that Section 10(¢c) of the Administra- 
tive Procedure Act makes no such requirement where action is committed 
to agency discretion? It would appear that a denial of an application to 
transfer is a denial of a property right. Thus it has been said: 


‘‘all orders in respect to licenses, grants, etc. are final in nature, 
applying to few situations, and affect individuals favorably or un- 
favorably.’’ 1* 


However, there would be innumerable practical barriers against 
review (unless a court hearing de novo is granted) since no record is 
made. An analogous situation may be found in the instance of rate 
orders; nothing in the Act requires that a rate order be ‘‘made on the 
record,’’ but the practice has always been to bottom a rate order on a 
record.'*? Perhaps good practice would suggest that a hearing be granted 
by the Commission in such cases as an application for transfer is denied. 


The Right To Mortgage 


Of particular interest is one rule ** which prescribes the ‘‘mere 
execution of a chattel mortgage, deed of trust, or other similar document 


15 Effective January 31, 1950, 14 F. R. 7765. 

16 Blachly and Oatman, op. cit., 295. 

17See, for comment on application of Administrative Procedure Act, Atlantic 
Pro Lines, Inc. Petition for Declaratory Order, No. MC 77477, 7 F.C.C. (CCH) 


18 Effective September 19, 1949, 14 F.R. 5050. 
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does not constitute a transfer within the meaning of these rules and 
does not require the approval of the Commission, unless it embraces the 
conduct of the operation by a person other than the holder of the operat. 
ing right.'° A proposed transfer of operating rights by means of the 
foreclosure of a mortgage or deed of trust or other lien upon such rights 
or by execution in satisfaction of any judgment or claim against the 
holder thereof, shall not be effective without compliance with these rules 
and regulations and the prior approval of the Commission.’’ 

The substance of the rule was under review in a recent case 2° which 
evoked considerable comment by students and practitioners. 

The facts were these: in November, 1946, the carrier borrowed 
money from the National Acceptance Company of Chicago and as 
security therefor executed a chattel mortgage upon its certificate of 
public convenience and necessity, among other personalty. In addition 
to the chattel mortgage, the carrier simultaneously executed an appli- 
cation to the Interstate Commerce Commission for approval of the trans- 
fer of the certificate which named no transferee. The agreement, un- 
like the chattel mortgage, was not a matter of public record. 

In October, 1947, the carrier was adjudicated a bankrupt. In 
January, 1948, Richardson was elected and qualified as a Trustee. Dur. 
ing the pendency of the bankruptcy proceedings, National filed a peti- 
tion for leave to foreclose its chattel mortgage. The referee concluded 
that National had a valid and subsisting lien on the certificate and 
directed that the Trustee adminster the property of the bankrupt car- 
rier subject to National’s rights and pending further order of the Court. 
In May, 1948, two creditors of the bankrupt filed a petition to review 
the referee’s order. National’s motion to strike the petition for review 
was denied, but in August, 1948, the District Court affirmed the referee’s 
order. Thereupon the Trustee appealed to the Court of Appeals and on 
March 17th, 1949, the Court of Appeals for the Seventh Circuit reversed 
the District Court on the ground that the chattel mortgage conferred no 
valid lien in the absence of approval of the mortgage by the Interstate 
Commerce Commission. 

National petitioned for rehearing and on the rehearing the Court 
of Appeals reinstated the decision of the District Court. The issue as 
framed by the Trustee and National was as follows: the Trustee argued 
that a certificate is not mortgagable property and that prior to approval 
by the Commission the holder of a certificate has no proprietary right in 
a certificate to which a lien may attach. National, on the other hand, 
contended that the right to transfer is absolute and not dependent upon 
the approval by the Commission, and, in any event, the rules do not 
preclude the creation of a lien. The Court reversed its prior holding on 
rehearing, and concluded that the certificate is property, capable of 
transfer and could be made subject to a lien. Thus, the Court stated: 


19 Operation by the chattel mortgagee is obviously covered by this proviso. 
20/n the Matter of Rainbo Express, Inc., Bankrupt; James B. Richardson, 
Trustee v. National Acceptance Company of Chicago, C. A. 7th, 7 F.C.C. (CCH) 
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‘‘Upon reason and authority we think it clear that such a 
certificate is endowed with a proprietary interest capable of trans- 
fer . . . It passed to the Trustee in bankruptcy because it was 
transferable property and being transferable property we are not 
able to discern any logical basis why it could not properly become 
the subject matter of a valid chattel mortgage.’’ 


Upon re-analysis it appears that the decision does not create valu- 
able lien or rights nor does it substantially limit the power of the Com- 
mission. All that the case, in effect, decides is that a lien may be created 
against a certificate (now recognized by the Commission) and that a 
certificate is a property right. But if the bankruptcy proceedings are 
not in the nature of reorganization under Chapters X and XI of the 
National Bankruptcy Act and the operations are not being conducted, 
then the Commission may proceed under 212(a), inequitable as the re- 
sult may be, and effectively revoke the certificate if the Trustee in bank- 
ruptey does not comply with the Commission’s order. Moreover, if the 
Commission decides that a proposed transferee (upon a foreclosure) is 
not fit, willing and able to conduct the operations, approval may likewise 
be denied. In short, the practice of mortgaging certificates carries with 
it the risk of insurmountable administrative barriers. A certificate is a 
special kind of property. Unlike an ordinary chattel, the right to trans- 
fer is not absolute. Theoretical rights frequently succumb to the prag- 
matic realities of administrative power and action. 


Conclusion 


The past fifty years has witnessed a revolution in statutory and 
decisional concepts of property rights. In a complex integrated national 
economy, property rights begin to assume a quasi-public character. 
Nowhere is this better illustrated than in the status of certificates and 
permits issued to carriers under the Interstate Commerce Act, Part II. 
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FEDERAL LEGISLATION * 


The report of the Section’s National Committee, submitted at th 
St. Louis meeting of the Section, lists the following significant items of 
administrative law legislation pending in Congress. 


Administrative Court 


S. 684, to improve the administration of justice by the creation of 
an Administrative Court of the United States, was introduced by Sem. 
tor McCarran on January 27 and is pending before the Senate Judiciary 
Committee. It was the subject of a previous Bulletin of the Administra. 
tive Law Section. 


Administrative Procedure Act Amendments 


S. 14—to improve the administration of justice and reduce expen- 
ditures by eliminating overlapping functions of Federal agencies, pre 
serving State and local jurisdiction, utilizing existing judicial remedies, 
and forbidding unnecessary proceedings—was introduced by Senator 
McCarran on January 5 and referred to the Senate Judiciary Con- 
mittee. It takes the form of an amendment to Section 9 of the Adminis. 
trative Procedure Act. 

S. 1982, making the Administrative Procedure Act applicable to 
certain hearings in the Post Office Department, was introduced on June 
2 by Senator Magnuson and referred to the Senate Judiciary Committee. 
It would make Sections 5, 7 and 8 of the Administrative Procedure Act 
applicable to postal fraud order proceedings. 

H. R. 10, to facilitate the deportation of aliens from the United 
States, ete., was introduced by Congressman Hobbs on January 3. 
Hearings were held by the House Judiciary Committee in May, and the 
bill was reported out on August 4. It would render Sections 5, 7, 8, and 
10 of the Administrative Procedure Act inapplicable to ‘‘any law re 
lating to the immigration, exclusion, expulsion, or registration of aliens 
or to the nationality or naturalization laws of the United States.”’ 

S. 1973, to amend the Communications Act of 1934, was passed by 
the Senate on August 9 and is now pending before the House Committee 
on Interstate and Foreign Commerce. Its purpose, as stated by the 
Senate Committee on Foreign and Interstate Commerce, is to clarify the 
Communications Act, to improve the organization and procedures of the 
Commission generally, and ‘‘to make clear and definite administrative 
actions and appellate procedures in accordance with the Administr- 
tive Procedure Act.’’ 

Tax Court 


H. R. 3113, incorporating into the federal judicial system the Tax 
Court, was reported favorably by the House Judiciary Committee 2 


Reprinted from Bulletin of Administrative Law Section of the American Bar 
Association, Vol. 2, No. 2, January 12, 1950. 
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July 28. It is favored by the Tax Section of the American Bar Associa- 
tion, opposed by accountant practitioners. 


Delegation of Presidential Authority 


H. R. 5526, to authorize the President to provide for the perform- 
ance of certain of his functions by other officers of the Government, 
passed the House on August 12 and is now before the Senate Committee 
on Expenditures in the Executive Departments. 


Judicial Review 


There are currently pending two bills providing for review of 
actions of some agencies (1) by Court of Appeals instead of special 
three-judge courts and (2) for review of their judgments by the Supreme 
Court upon certiorari rather than by direct appeal. H. R. 5487 thus 
would modify present provisions for review of certain types of orders 
of the Federal Communications Commission, of the Secretary of Agri- 
culture under the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, and of the Maritime Commission under 
the Shipping Act and the Intercoastal Shipping Act. H. R. 5488 would 
similarly revise provisions for review of certain orders of the Interstate 
Commerce Commission. Both bills are now pending before the House 
Judiciary Committee, a subcommittee of which approved them on August 
8, 


O’Hara Bill 


H. R. 1819 provides for the transfer of authority to adjudicate un- 
fair competition cases from the Federal Trade Commission to the federal 
district courts. It is currently pending before the House Committee on 
Interstate and Foreign Commerce. 


Practitioners 


H. R. 4446 (originally introduced as H. R. 1566), to protect the 
public with respect to practitioners before administrative agencies, was 
reported from the House Judiciary Committee on June 24 by Subcom- 
mittee Chairman Francis Walter, who had introduced the measure. 
This bill was the subject of a previous Bulletin of the Section. Its 
companion measure in the Senate is S. 1928, now pending before the 
Senate Judiciary Committee. 


Reorganization of Executive Agencies 


The Reorganization Act of 1949 (Public Law No. 109, 81st Con- 
gress, June 20, 1949) authorizes the President to transmit to Congress 
Plans for the reorganization of executive agencies. Such plans become 
effective upon the expiration of 60 calendar days of continuous session 
of Congress unless during that period either House passes a resolution 
of disapproval. No plans may abolish or consolidate executive depart- 
ments or transfer all their functions, or authorize the exercise of any 
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function not otherwise authorized by law. All plans must be trans. 
mitted to Congress before April 1, 1953. 


Uniform Rules 


S. 527, to provide general rules of practice and procedure before 
federal agencies, was introduced by Senator McCarran on January 17 
and referred to the Senate Judiciary Committee. It was the subject of 
a previous Bulletin of the Administrative Law Section. 





FEDERAL HEARING EXAMINERS 


There has been a great deal of mystery, after considerable furor in 
the press of the District of Columbia and among certain Senators, about 
the selection of hearing examiners by the U. S. Civil Service Commission 
pursuant to section 11 of the Administrative Procedure Act of 1946. 
Unfortunately the Commission has issued no explanatory statement of 
the situation, and the recent consultants to the Commission have thus 
far deemed it improper for them to release their final report indepen- 
dently. A subcommittee of the Senate Civil Service Committee has 
undertaken to look into the matter but has held no hearing nor issued 
any report. However, some of the pertinent facts may be ascertained 
orally and, because of general interest in the subject, are summarized 
here. 

Civil Service History 


The Act contemplated that, one year after its adoption, the Civil 
Service Commission would have ready a system for examiner selection, 
tenure, and compensation. During that year it appointed an advisory 
committee of government personnel plus one outside representative. 
When on June 11, 1947, the crucial date arrived the Commission adopted 
the expedient of covering in existing examiner personnel on a temporary 
basis pending further action. 

The advisory committee recommended regulations which would in 
effect provide for the ‘‘covering in’’ of existing examiner personnel, 
intragovernment transfers of non-examiner personnal to examiner posi- 
tions, and the compilation of a standard Civil Service list of eligibles 
for any vacancies or new positions which might technically become 
available. At that juncture considerable protest was heard from mem- 
bers of Congress and elsewhere, and there was a demand for open com- 
petition to fill all the examiner positions afresh. The Commission was 
further reminded of its unfortunate experience with the prior Board of 
Legal Examiners, for which Congress had cut off appropriations after 
charges of undue leniency and favoritism to existing personnel had been 
made. 

Consultants Appointed 


The Commission sought to avoid the dilemma by the appointment of 
a group of informed outsiders to advise it with respect to retention of 
individual incumbent examiners as well as the qualifications of no2- 
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examiner federal employees and outside applicants seeking the positions. 
Rules and standards were prescribed for the consultants. Certain pre- 
requisite experience was to be reqnired in addition to the necessary 
ability, aptitude, ete. The consultant group was composed of two state 
supreme court justices, two former presidents of the American Bar 
Association, a former Assistant Attorney General, and one member of 
the Commission’s staff. These consultants advised with agency heads 
and specifically received the assurance of all but one of the latter that, 
in the case of any examiner who might ultimately be found not qualified 
by the Commission, some other position in the agency would be found 
for him. 
First Results; Reconsideration 


The Commission next selected a picked group of its investigators 
who made a thorough investigation and report on each incumbent ex- 
aminer who desired to retain his position. After about a year of work, 
which included personal interviews with all incumbent examiners and 
other applicants for the positions, the group of consultants reported to 
the Commission. They suggested that more than two-thirds of the in- 
cumbent examiners be given permanent credentials immediately and 
that the remaining fifty or so be reconsidered by the consultant group. 
Similar recommendations were made respecting applicants who were 
not in examiner positions, although this group had first been screened 
by the Commission’s own staff so that only about a third of such ap- 
plicants had been submitted for the consideration of the consultants. 
The latter also recommended (1) a revision of the applicable rules to 
ameliorate the high standard which the Commission had prescribed 
originally and (2) that at least two more government representatives be 
appointed to the consultant group. The Commission adopted the first 
suggestion informally but did not act on the second. 


Charges and Complaints 


At this juncture the Commission—instead of awaiting the recon- 
sideration by the consultants under the modified instructions—im- 
mediately notified applicants (whether they were incumbents or out- 
siders) that they had been found not qualified and would be so treated 
in the absence of the usual Civil Service appeal procedure. After a 
month or so, during which the consultants were preparing to reconsider 
the eases where incumbents and applicants had not been found eligible 
on the first round, the still unpassed examiners in the Labor Board and 
perhaps others submitted charges of bias and prejudice against the con- 
sultants. An attack on the supposed inequities of the system was also 
widely publicized on behalf of Interstate Commerce Commission ex- 
aminers who had not been certified as eligible on the first consultant 
sereening. Civil Service Commissioner Arthur Flemming, who almost 
single-handedly set up the examiner system for the Commission, had 
resigned to become a college president and thus, internally, the examiner 
problem was left to the staff of the Civil Service Commission. 
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Resignation of Consultants 


The consultants nevertheless proceeded to attempt to complete their 
work. Giving first attention to the incumbent examiners who had not 
been recommended for final credentials on the first screening, the consul- 
tants’ total figures by July 25, 1949, were: 195 recommended for im- 
mediate final appointment as examiners, 18 passed to the Commission 
without any recommendation, and 5 still under consideration by the con- 
sultants. But still the Commission made no public reply to the charges 
of bias constantly publicized against the consultant group. Nor did it 
explain how the system was operating. The consultants also discovered 
at this point that (a) the Commission’s staff treated even a favorable 
recommendation by the consultants as a ‘‘suggestion’’ which they were 
free to decline to accept and (b), in the case of numerous non-examiner 
applicants for the positions, the Commission or its staff was rerating 
cases even before final consultant disposition. The consultants thereupon 
refused to serve further and submitted a report, which the Commission 
has declined to release even—it is understood—to the Senate Civil Serv- 
ice Committee. 

Subsequent Events 


Subsequently the Commission has apparently undertaken a com- 
prehensive consideration of all cases de novo, incumbents and outsiders 
alike, exclusively through its own channels and by its customary methods. 
There are reports that it has recently issued final appointment papers 
to practically all of the status examiners whom the consultants had 
passed to the Commission without recommendation. No list of eligibles 
seems yet to be available to agencies desiring to appoint new examiners. 
Also ‘‘war service’? and other temporary incumbent examiners ap- 
parently must await the technical completion of such a register before 
their permanent status may be fixed. 

The whole situation indicates that hopes for the establishment of a 
sound system of examiner selection, tenure, and compensation may not 
be measurably satisfied under current law and conditions. The Com- 
mittee on Examiners and Personnel of the Administrative Law Section 
will doubtless report in detail to the Section, particularly if and when 
the facts are officially released. 


practi 
of pro 
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EXAMINATION OF NON-LAWYERS FOR ADMISSION TO PRACTICE BEFORE 
THE INTERSTATE COMMERCE COMMISSION 


By Morris H. Koniassere, * 
Examiner, Interstate Commerce Commission 


I fully appreciate the privilege of being permitted to address you 
this evening. 

In accepting your invitation, I stated to our mutual friend, Mr. 
Risen, that I assumed that my remarks should not be too verbose but 
just long enough to explain the purpose and methods adopted to obtain 
the objects set forth in Rule 8 (b) of the General Rules of Practices re- 
lating to the admission of non-lawyers to practice before the Commission. 

No doubt some of the statements which I shall take will appear ele- 
mentary but in the ultimate result I hope to point out that the method 
adopted by the Commission serves to protect your interests as registered 
practitioners as well as the interests of all parties in the various types 
of proceedings before the Commission. 

Section 17 of the original act to regulate commerce approved Feb. 
4 1887, provided that any: ‘‘party may appear before the Commission 
and be heard in person or by attorney.’’ 

Section 17 also authorizes the Commission to promulgate reasonable 
rules and regulations relating to practice before it. 

In the same section of the present act it is provided that ‘‘any party 
may appear before the Commission or any division, individual Com- 
mission or board and be heard in person or by attorney.’’ 

That provision of the Act is fully covered by Rule 71 (a) of the 
General Rules of Practice which recites that: 

Any individual may appear for himself, and any member of a 
partnership, party to any proceeding, may appear for such partnership 
upon adequate identification. 

A bona fide officer, or a full-time employee of a corporation, associa- 
tion, or individual by permission of the officer presiding at a hearing. 
A party may also be represented by a practitioner. 

The Rules of Practice as amended May 1, 1929 by the adoption of 
Rule 1-B the substance of which is now Rule 8 effective July 1, 1929 and 
extended on June 25, 1929 to September 1, 1929 provided. 


(1) A register will be maintained by the Commission in which will 
be entered the names of all persons entitled to practice before the Com- 
mission. Corporations and firms will not be admitted or recognized. 

(2) The following classes of persons whom the Commission finds, 
upon consideration of their applications, to be of good moral character 
and to possess the requisite qualifications to represent others may be 
admitted to practice before the Commission. 

(a) Attorneys at law who are admitted to practice before the 
Supreme Court of the United States or the highest court of any State or 
Territory or the District of Columbia. 


_—_ 


*Before Metropolitan New York Chapter, February 14, 1950. 
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(b) Any person not an attorney at law who 1s a citizen or resident 
of the United States and who shall file proof to the satisfaction of the 
Commission that he is possessed of the necessary legal and technical 
qualifications to enable him to render valuable service before the Com. 
mission and is otherwise competent to advise and assist in the presenta. 
tion of matters before the Commission. 


Following the adoption of that rule the Commission in its 1930 
annual report of the Commission to the Congress, is stated that from 
September 1, 1929 to October 31, 1930, 4,351 persons had been admitted 
to practice and entered upon the register. Of these, 1,765 were admitted 
upon presentation of certificate showing admission in the courts, and 
the remainder upon showings as to qualifications, and the vouchers 
and upon the motions of three registered practitioners. 

This covers attorneys, traffic men and others regularly and profes- 
sionally appearing before us as ‘‘practitioners.’’ Such registration does 
not, however, cover those who, bringing actions, before us, exercise their 
rights as complainants, petitioners, etc. to appear in their own behalf. 
The rights of such parties to appear is statutory, and the Commission 
had made it clear that it does not intend to restrict such appearances. 

On August 11, 1938 the Commission announced that it had deter- 
mined that all applicants for admission to practice before it, who are 
not attorneys at law admitted to practice before the Supreme Court of 
the United States or of the highest court of any State or Territory or 
the District of Columbia, shall be admitted only upon written examina- 
tion, in order that the applicant may show that he is ‘‘ possessed of the 
necessary legal and technical qualifications to enable him to render 
valuable service before the Commission and is otherwise competent to 
advise and assist in the presentation of matters before the Commission.” 

The announcement further stated that the examination to be given 
will test the applicant’s knowledge of 


(1) structure and history of Interstate Commerce Act, as amended, 
and related Acts. 

(2) The Commission’s Rules of Practice 

(3) The General Rules of Evidence 

(4) The leading cases involving the Commerce Clause of the Con- 
stitution, and their significance and 

(5) The principles of legal ethics. 


In addition to those subjects a very careful analysis and scrutiny is 
made of the application and the returns made by sponsors in order to 
evaluate the experience and training of the applicants. In other words, 
consideration is given to the educational background of the applicant 
as well as the type of work that the applicant has performed in the past. 

It is interesting to note that in the last several examinations the 
applicants indicated upwards of 25 schools, colleges or traffic and trans- 
portation clubs conducted courses designed to cover the study of traffic 
as well as to prepare applicants for the examination. 
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I have no doubt but as a result of these courses, the number of 
non-lawyer applicants has greatly increased in the past several years. 
In 1945, 175 took the examination, in 1946, 194, in 1947, 235, in 1948, 384, 
in 1949, 440. In the examination conducted today (Feb. 14) I believe 
the number will be about 200, and it is reasonable to assume an equal 
number will take the examination on the next scheduled date in July. 

It is also worthy of note that your Committee on Education for 
Practice has prepared a very fine outline of Study Course in Practice 
and Procedure before the Interstate Commerce Commission. 

I would like at this point also to pay tribute to the valuable assis- 
tance afforded by your advisory committee on examinations for admis- 
sion to practice before the Commission. Due credit should also be ac- 
corded to the various regional committees who investigate and make 
recommendations as to the ‘‘good moral character’’ of the applicants. 

Now as to the specific subjects. Let me say in all sincerity that 
there are no so-called trick or catch questions. Every question pro- 
pounded is susceptible of a 100 percent answer, and is based on authority. 


First as to the Rules of Practice. 


Rule 2 of the Rules of Practice provides: 


That these rules shall be liberally construed to secure just, speedy 
and inexpensive determination of the issues presented. However, every 


endeavor is made to ascertain whether the applicant has made a thorough 
study of the Rules. If he has, he should be fully conversant with the 
approved forms and styles of complaints, answers, petitions, applica- 
tions and other pleadings filed with the Commission ; how to introduce in 
evidence documents or papers; when it is necessary to file a petition 
of intervention, the rules relating to rehearings or how to obtain a sub- 
poena to produce documents or papers in the possession of opposing 
parties as well as numerous other matters which tend toward orderly 
procedure and practice, and to meet the requirements of Sec. 17 that the 
Commission shall conduct its proceedings under any provision of law in 
such manner as will best conduce to the proper dispatch of business and 
to the ends of justice. 


The second subject of the examination is 
‘“The General Rules of Evidence’’ 


Bearing in mind that the courts have held that the Commission is 
not bound by the technical rules of evidence, nevertheless the applicant 
is required to be acquainted with some of the basic rules. He should at 
least understand the meaning and terms of what constitutes primary 
evidence or best evidence or secondary and hearsay evidence and when 
that type of evidence is admissible; what is a leading question and the 
cireumstances under which a question of that character is proper as well 
as what constitutes proper cross-examination. 

Here again, the Commission’s Rules of Practice lend a helping hand. 
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Rule 75 governing the admissibility of evidence provides that: 


Any evidence which would be admissible under the general statutes 
of the United States, or under the rules of evidence governing proceed- 
ings in matters not involving trial by jury in the courts of the United 
States, shall be admissible in hearings before the Commission. The rules 
of evidence shall be applied in any proceeding to the end that needful 
and proper evidence shall be conveniently, inexpensively and speedily 
produced, while preserving the substantial rights of the parties. 


There are of course, other helpful rules. The following are merely 
illustrative : 


(1) Governing the circumstances under which a witness may read 
into the record prepared or written statements; (2) the proper manner 
of introducing in evidence official records, (3) entries made in books of 
record in the regular course of business or documents on file with the 
Commission as well as the introduction of records in proceedings other 
than the one being heard. 


The third subject. dealing with the 


‘*Structure and history of the Interstate Commerce Act, as amended, 
and related ‘Acts.’ This is by far the broadest and most difficult sub- 
ject to treat with. When it realized that the Interstate Commerce Act 
in four parts covers a multitude of provisions affecting railroads, car- 
riers by motor vehicle and water, and freight forwarders. In addition 
thereto the related acts, including the important Elkins Act, prohibiting 
the granting of rebates and concessions under penalty of fine or under 
certain circumstances, imprisonment in the penitentiary.’’ 

It is aimed, however, to propound such questions so as to elicit from 
the applicant his knowledge of the history and background of the Act 
and its principal amendments, in addition thereto questions concerning 
specific sections or provisions of the Acts and the interpretations of the 
Acts in general. 


The fourth subject embraces 


‘*Leading cases involving the commerce clause of the Constitution 
and their significance.’’ 


Again it is realized that the Supreme Court of the United States 
rencered many decisions, interpreting the commerce clause prior to the 
passage of the original act in 1887 and that for the past 63 years that 
court has decided many cases construing the Act, it should be readily 
appreciated that it is difficult to select a reasonable number of cases 
and properly characterize any one of them as ‘‘leading.’’ 

In order to accomplish that objective earnest effort is made to 
select cases wherein jurisdictional questions are enunciated, or cases 
which might affect the general policy of the Commission. 

In each instance the applicant is given the benefit of all relative and 
material facts, the name of the case and its citation. He is expected and 
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required to relate the holding of the court and the underlying reason for 
the holding. 

The fifth subject is the ‘‘Principles of legal ethics.’’ The questions 
propounded are predicated on the Code of Ethics adopted by the As- 
sociation of Interstate Commerce Commission Practitioners. It is my 
understanding that the canons adopted are patterned on those adopted 
by the American Bar Association. 


The Commission’s Rules of Practice recognized the Code in Rule 71 
(b) by requiring : 


‘‘ All persons appearing must conform to the standards of conduct 
required by the Code of Ethics of the Association of Practitioners. Fail- 
ure to conform to these standards will be ground for declining to permit 
appearance in any proceeding before the Commission.’’ 


Prior to the adoption of that Code of Ethics it was the rule of the 
Commission that all persons appearing were required to conform to the 
standards of ethical conduct required of practitioners before the courts 
of the United States. 

It may be of interest to note that since the Commission set up a 
register of practitioners there have been but 7 reported proceedings in- 
volving either refusal of admission, suspension or dismissal. In 2 in- 
stances the practitioners were suspended for a period of 1 year, 1 prac- 
titioner was suspended for 3 months, 1 for 2 years, 1 disbarred but later 
reinstated, and in 1 instance the application was denied after hearing 
with leave to file a new application in 3 months. 

Of course, this does not account for the instances where the Com- 
mission has entered orders affecting individual applicants or practi- 
tioners nor of the many complaints that have been considered by the com- 
mittee on professional ethics and grievances of the Association of Inter- 
state Commerce Commission Practitioners, and referred to the Com- 
mission for investigation and action. 

A final word as to non-lawyer practitioners. On October 15, 1947 
the total number of admissions to practice since September 1, 1929 when 
the bar of the Commission was set up was 18,876. Of that number 
5,227 or 27.7 percent were non-lawyers. 

As you are well aware a number of bills have been introduced in the 
Congress for the purpose of barring non-lawyers from practicing before 
administrative agencies. 


In the 1947 Annual Report to the Congress, the Commission said: 


H. R. 2657, ‘‘To protect the public with respect to practitioners 
before administrative agencies it is designed now or ultimately to elimi- 
nate non-lawyer practitioners from practicing before administrative 
agencies, such as the Interstate Commerce Commission. This Commis- 
sion is strongly opposed to the enactment of this measure.’’ That posi- 
tion I understand has been taken by your Association. 





Rail Transportation 
By A. Rea Wiuuiams, Editor 


1. C. C. APPOINTMENTS 


On February 14th President Truman sent to the Senate the nomina- 
tion of Hon. Richard F. Mitchell, Democrat of Iowa, to succeed himself 
as a member of the Interstate Commerce Commission, for a term expiring 
December 31, 1956. To fill the unexpired term of the late Hon. Carroll 
Miller, Democrat, of Pennsylvania, President Truman nominated James 
K. Knudson, a Republican of Utah. His term will expire December 31, 
1953. Mr. Knudson is 43 years of age and has been a member of the 
legal staff of the U. S. Department of Agriculture for the past seventeen 
years. 

The I. C. C. announced the appointment, on February 20, of Hear- 
ing Examiner Frank E. Mullen, as Chief Examiner, Bureau of Formal 
Cases, vice Ulysses Butler, retired. Mr. Mullen was appointed an Ex- 
aminer in the Bureau of Formal Cases on July 1, 1920. He held the posi- 
tion of Assistant Chief Examiner, Bureau of Formal Cases, from April 
16, 1941 to June 11, 1947, when he was made a Hearing Examiner under 
the provisions of the Administrative Procedure Act. 

Assistant Chief Examiner Harold D. McCoy, who has been Acting 
Chief Examiner since the retirement of Mr. Butler, will continue as 
Assistant Chief Examiner. 

At the same time, the Commission announced the creation of an 
additional position as Assistant Chief Examiner, Bureau of Formal 
Cases, and the promotion of Examiner Felix E. Early to the newly 
created position. Mr. Early has been an Examiner in the Bureau of 
Formal Cases since July 1, 1920. Since November 1, 1949 he has been 
Chief of the Reviewing Section, Bureau of Formal Cases. 





FINANCE MATTERS 
Allegheny and South Side Ry. Status 


In Docket 29901—Status of Allegheny and South Side Railway 
Company, the I. C. C., on reconsideration, has found that the Allegheny 
and South Side Railway Company is engaged in the transportation of 
property by railroad, and that it is a common carrier by railroad subject 
to the Interstate Commerce Act. Commissioner Aitchison dissented. 
Chairman Johnson did not participate in the disposition of the proceed- 
ing. The Commission thus reversed the decision of Division 3 (273 I. C. 
C. 155). 





Ga. & Fla. R. R. RFC Loan 


The I. C. C. has given conditional approval to the application of 
the Georgia and Florida Railroad for a $950,000 loan from the RFC. 


—508— 
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Under the railroad proposal, the RFC would buy $950,000 of 3% equip- 
ment trust certificates to help finance the purchase of nine Diesel 
locomotives. 





Maine Central Mahaffie Act Application 


In F. D. 16290—Maine Central Railroad Company Securities Modi- 
fication, Division 4 of the I. C. C. has found that the applicant has not 
shown that its proposal for the alteration or modification of 30,000 shares 
of 5% cumulative preferred stock is within the purposes or meets the 
requirements of Section 20b of the Interstate Commerce Act (Mahaffie 
Act), or that the issue of altered or modified stock, as proposed, meets 
the requirements of Section 20a of the Interstate Commerce Act, and 
has denied the application. 





N. Y. O. & W. Ry. Reorganization 


In F. D. 11662—New York, Ontario & Western Railway Company 
Reorganization, Division 4 of the I. C. C. has authorized E. Frederic 
Uhrbrock, Adolf Friedeberg, William Kidd, Milton S. Koblitz, and David 
Lewis, as a protective commitee for holders of refunding-mortgage bonds 
of the New York, Ontario and Western Railway Company, authorized 


pursuant to section 77(p) of the Bankruptcy Act, to solicit authoriza- 
tions to represent the holders of such bonds, without the deposit thereof, 
and to use, employ, or act under or pursuant to the provisions of an ap- 
proved authorization form. 

The authorization was made subject to certain conditions. 

Disposition of the New York, Ontario & Western Railway has been 
postponed until June 7, by Judge Edward A. Conger of the U. S. District 
Court, at New York, in order to give the New York, New Haven & 
Hartford Railroad an opportunity to analyze the property with the 
possibility of buying 70% of it. At the hearing on February 1, only one 
bid was received and that was for a 10-mile section of the property. 





FORMAL MATTERS 
Reed-Bulwinkle Act Application 


Section 5a Application No. 16—National Motor Freight Traffic 
Agreement, has been filed with the I. C. C. The agreement is between 
and among common carriers by motor vehicle and certain common ecar- 
riers by railroad and water, and freight forwarders, and relates to 
classifications, ratings, rules and regulations and to traffic matters of 
general interest to motor common carriers between points in the United 
States, and procedures for the joint consideration, initiation and estab- 
lishment thereof. 
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Car Hire Cases 


In Docket 17801—Rules for Car Hire Settlement, the I. C. C. has 
found that The Ahnapee and Western Railroad should make car hire 
settlements in accordance with the per diem rate without free-time al- 
lowance on railroad-owned freight cars when on its rails in line-haul 
service. 

In the same docket, Examiner Claude A. Rice has recommended that 
the Commission find that the High Point, Thomasville & Denton Rail- 
road should continue to make settlements with car owners at the current 
per diem rate for the use of railroad-owned freight cars, without free- 
time and without reclaim from connecting carriers except on cars which 
it handles in terminal switching service. 





Ex Parte No. 168—Cotton Rates 


In Ex Parte 168—Increased Freight Rates, 1948, the I. C. C. has 
denied the petition of the New Orleans Traffic and Transportation 
Bureau for reconsideration and modification of the report of the Com- 
mission on further hearing as to increases in rates on cotton, saying that 
the petitioner has not set forth reasons sufficient to warrant reconsidera- 
tion or modification of the report. 





Transportation of Explosives 


The Commission on January 23rd, February 3rd and February 23rd, 
respectively, entered orders in Docket No. 3666, amending the regulations 
for the transportation of explosives and other dangerous articles. 





Increased L. C. L. Rates—Official Territory 


In I. C. C. Docket 29770—I ncreased L. C. L. Rates—Official Terri- 
tory, the I. C. C. has postponed the hearing from February 21 to April 
25, at Washington, before Examiner Walsh. 





Kansas Intrastate Rates 
In Docket 30035—Kansas Intrastate Rates, the I. C. C. has found: 


1. Kansas intrastate rates on cement; livestock; brick and related 
articles; sand, gravel, crushed stone and related articles, including agri- 
cultural limestone; minimum rates on shipments accorded pick-up and 
delivery service; and minimum charges per shipment, cause unjust 
discrimination against interstate commerce. 

2. Kansas intrastate rates on cement and livestock, and minimum 
charges per shipment, cause undue and unreasonable advantage, 
preference, and prejudice as between persons in intrastate commerce and 
persons in interstate commerce. 
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3. Kansas intrastate rates on hay, sugar beets, and clay sewer pipe 
and related articles, are not shown to cause undue or unreasonable ad- 


vantage, preference, or prejudice nor unjust discrimination against 
interstate or foreign commerce. 





Government Reparations Cases 


The so-called Government Reparations Cases, Dockets Nos. 29572, 
29761, 29822, 29853, 29861, 29875, 29917, 29918, 29920, 29926, 29930 and 
30076, have been assigned for hearing on May 15, at the offices of the 
Interstate Commerce Commission, in Washington, before Division 4 of 
the Commission. 

The hearings commencing on that date will be limited to the pre- 
sentation of the complainant’s evidence in Dockets Nos. 29572 (Freight 
and Passenger WVehicles—Crated Motor Vehicles), 29917 (combat 
vehicles), 30076 (Storage at Marietta, Pa. and Guilderland Centre, N. 
Y.), and 29926 (Wooden Pallets). At the conclusion thereof there will 
be an adjournment until June 13, when the complainant’s evidence in 
Dockets 29853 (Tents and Tarpaulins), 29920 (Aerial Bomb Cluster 
Adapters), 29930 (Blankets), and 29918 (Iron and Steel articles from 
Colorado to Pacific Coast Points), will be received. There will then be 
an adjournment until July 24, when the complainant’s evidence in Nos. 
29875 (Cartridge Clips and Ammunition Links), 29761 (Air Planes and 
Parts for Export), 29822 (Ammunition and Explosives), and 29861 
(Explosives and Ammunition—Inert) will be reecived. The evidence of 
the defendants and intervenors will be received on a later date, to be 
hereafter announced. 

For the convenience of participating counsel, copies of the com- 
plainant’s testimony and exhibits will be available fourteen days before 
each of the three dates above named. Requests for such copies are to be 
addressed to Hon. Herbert A. Bergson, Assistant Attorney General, 
Department of Justice, Washington 25, D. C. 





Union Pacific R. R. Signal Systems 


In Docket 2995483—Appliances, Methods and Systems Intended to 
Promote Safety of Railroad Operations, Division 3 of the I. C. C. has 
entered an order dated January 26, modifying its order of June 17, 1947 
80 as to not require installation of automatic cab signal devices on addi- 
tional freight locomotives of the Union Pacific Railroad. 





Terminal Charges at Decatur, Ill. 


In I & S Docket 5387—Cancellation of Terminal Charges at Decatur, 
Illinois, and allied cases, the I. C. C. has ruled that the cancellation of 
charges for switching interstate traffic from and to points of loading and 
wloading in the plant of the A. E. Staley Manufacturing Company, at 
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Decatur, may be cancelled ‘‘forthwith,’’ because of changes made in the 
plant and in switching practices. 





Redemption of Unused Tickets 


In I & 8 Docket 5751, Division 2 of the I. C. C. has suspended until 
August 31, the effective date of tariffs filed with it, to become effective 
February 1, proposing a service charge for redemption of unused tickets, 
The tariffs were filed by the Boston and Albany Railroad, Lehigh Valley 
Railroad Company and V. Armold, Agent. The proceeding has been 


assigned for hearing at Washington, D. C. on April 6th, before Examiner 
Hall. 





Free Transportation Inquiry 


In Docket 30475—Unauthorized Free Transportation by Railroads, 
the I. C. C. has entered an order instituting an investigation into and 
concerning the practices of Class I railroads in giving free passenger 
transportation, ‘‘for the purpose of determining whether such practices, 
or any of them, are in violation of any provision of the Interstate Com- 
merce Act, and of making such findings and entering such order or 
orders, or taking such other action as the facts may warrant.’’ 

The Commission said its order was issued in connection with the 
consideration of the enforcement of the provisions of Sections 1(7) and 
6(7) of the Interstate Commerce Act with respect to the free transporta- 
tion by railroad common carriers of persons not within the accepted 
classes designated in Sections 1(7) and 22 of the Act. All Class I rail- 
roads were made respondents. The date for the hearing was not set. 





LEGISLATION 
Railroad Communications Bill 


H. R. 378, the Railroad Communications Bill amending Section 25 
of the Interstate Commerce Act with respect to railroad safety, was 
favorably reported by the House Committee on Interstate and Foreign 
Commerce on January 31. 





Fair Employment Practices Bill 


H. R. 4453, to prohibit discrimination in employment because of 
race, color, religion, or national origin, was passed by the House on 
February 23, by a vote of 240 to 177. The bill was so amended by the 
House as to provide for the establishment of a ‘‘voluntary’’ fair em- 
ployment practice system, rather than one of compulsion, as originally 
provided in the bill. The bill, as passed, denounces any discrimination 
or discharging because of race, creed, color, physical disability, sex, or 
political affiliation, but provides no penalties for such action. The bill 
was sent to the Senate for its consideration. 
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Postal Rate Increase Bill 


H. R. 2945, to increase various postal rates, was passed by the House 
on February 9, and sent to the Senate. 

The bill, as passed by the House, would increase the rate for postal 
eards and drop letters from one cent to two cents, but it provides for no 
increase on first class letter mail, air mail, local newspapers, and bulk 
mailing of seeds. Parcel post would be limited in the First and Second 
Zones to not more than 40 pounds in weight and not more than 72 inches 
in length and girth combined. Beyond the Second Zone the weight to 
be limited to 20 pounds, and the length and girth combined to 72 inches. 
However, the present weight limit of 70 pounds and size limit of 100 
inches on parcel post mailed at any post office or any rural or star route 
for delivery at any Third or Fourth Class post office, or for delivery by 
any rural or star route carrier, or mailed at any Third or Fourth Class 
post office or on any rural or star route would be retained. 





Transportation Taxes 


Secretary of the Treasury Snyder told the House Committee on 
Ways and Means on February 3, that the tax on passenger fares should 
be reduced from 15% to 10%, and the taxes on freight transportation 
should be repealed. At the same time, he recommended an increase in 


the general corporate rate from 38% to 42%, with the 42% rate applying 
to profits in excess of $25,000 a year. 





MISCELLANEOUS 
Lobbying 


Representative Buchanan, of Pennsylvania, who is Chairman of a 
special committee of the House which is investigating lobbying activities, 
reported to the House on February 6 that 490 organizations, associations, 
corporations, firms or other groups have filed quarterly reports at one 
time or another during the past three and one-half years acknowledging 
the receipt and expenditure of money for purposes of influencing legis- 
lation. He said the various groups have reported collecting in excess of 
$55,000,000 since the Lobbying Act became effective in 1946, and that 
they reported having spent more than $27,000,000. 

_ With respect to lobbying and lobbyists he said, ‘‘I personally be- 
lieve, as do a lot of other Members, that lobbying is necessary and essen- 
tial. Most lobbyists, I believe, perform a real service, not only to their 
own employer groups but to the Congress in keeping the Congress in- 
formed, with informed facts and opinion, on pending legislative issues 
in which those groups are not only interested but on which they are 
expert. Nevertheless, the Congress has decreed that this activity de- 
signed to influence legislation action by Congress be carried on out in the 
open where we can all see it and assess it and recognize the special 
interest aspects of it. That is all that the Lobbying Act requires. It will 
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be the purpose of my committee, I feel safe in saying, to make sure that 
the principle of full disclosure and open and above-board activity be 
adhered to.”’ 





RFC Investigation 


On February 8th the Senate authorized its Committee on Banking 
to investigate the operations of the RFC and its subsidiaries, and pro- 
vided $50,000 for the expenses of the investigation. A ‘‘thorough study”’ 
of RFC activities was authorized. 





R. R. B. Regulations 


Amended regulations of the Railroad Retirement Board relating to 
computations of annuities, insurance annuities, and lump sums for 
survivors, residual lump-sum payments, and pensions, approved by the 
Board on February 7, were published in the Federal Register of February 
14. 





Freight Rate Increase in Canada 


The following article was carried in the Washington (D. C.) Evening 
Star on March 2, 1950. 


OTTAWA, March 1, (AP)—A general increase of 7.4 per cent 
in railway freight rates was authorized today by Canada’s Board of 
Transport Commissioners. 

The commissioners ruled that an interim 8 per cent increase 
granted last September should be boosted to 16 per cent over the 
rates prevailing before the award. This amounts to 7.4 per cent 
over current rates. 

The railways applied in 1948 for a 20 per cent increase and 
today’s authorization brings the rise to within 4 percentage points of 
that request. 

The increase is applicable to most freight traffic within Canada 
except grain and grain products moving within Western Canada, 
which are exempted, and coal and coke, upon which the board 
authorized an increase of 7 cents a ton on top of 8 cents a ton award- 
ed in September. 

The award, it was estimated unofficially, will yield the railways 
a gross of about $28,000,000 a year. 





Directory of Freight Accounting Officers 


The AAR Accounting Division has issued a ‘‘Directory of Freight 
Accounting Officers,’’ to whom all communications, waybill corrections, 
statements of differences, ete., shall be addressed. Copies of the Diree- 
tory may be obtained from Mr. E. R. Ford, Secretary, Accounting Divi- 
sion, AAR, Transportation Building, Washington 6, D. C., at 10 cents 
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each. Remittances should accompany orders, which should be sent direct 
to Mr. Ford. 





A. A. R. MEETINGS SCHEDULED 
AAR Purchases and Stores Division 


The Annual Meeting of the AAR Purchases and Stores Division 
will be held at the Hotel Statler, St. Louis, on June 14-16. 





AAR Safety Section 


The AAR Safety Section will hold its Annual Meeting at the Cos- 
mopolitan Hotel, Denver, on June 22-24. 





AAR Mechanical Division 


The annual meeting of the AAR Mechanical Division will be held 
at the Congress Hotel, Chicago, on June 26-28. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics has issued a 
preliminary summary of steam railway accidents for the years 1948 and 
1949. There were 25 passengers killed and 2,493 passengers injured in 
train and train service accidents in 1949 as compared with 43 passengers 
killed and 3,518 injured in such accidents in 1948. 

There were 402 employees killed and 22,083 injured while on duty 


in 1949 as compared with 568 killed and 30,857 injured while on duty in 
1948, 





Passenger Traffic Statistics 


Passenger traffic, other than commutation, of Class I railroads in 
the first ten months of 1949 continued to be below the same period of 
1948, the ICC announced on February 1. 

Revenue passenger-miles in coaches in the first ten months of 1949 
totaled 17,143,219,081, a reduction of 16.2 per cent below the same period 
of 1948. In parlor and sleeping cars, passenger-miles aggregated 7,947,- 
579,402 for the same ten-months period, a reduction of 14.9 per cent 
below the corresponding period of 1948. Revenue passengers carried in 
coaches in the first ten months of 1949 totaled 189,135,366, a decrease of 
21.6 per cent under the same period of 1948, while in parlor and sleeping 


cars, the number of passengers carried totaled 19,650,776, a reduction of 
15.5 per cent. 
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Passenger revenue derived from coach traffic in the ten months 
period of 1949 totaled $409,705,894, or 10.9 per cent below the same 
months of the preceding year. Passenger revenue derived from parlor 
and sleeping car traffic in the aforementioned period of 1949 aggregated 
$247,009,423, a reduction of 10.6 per cent below the same period of 1948. 





Railway Employment 


Class I steam railways, exclusive of switching and terminal com- 
panies, had 1,148,317 employees at the middle of January 1950, a de- 
crease of 8.5% as compared with the middle of January 1949, and a 
decrease of .06% as compared with the middle of December 1949. Rail- 
way employment at the middle of January 1950 was 117 of the 1935-. 
1939 average. 





Railway Equipment 


Class I railroads had 1142 new locomotives and 19,259 new freight 
cars on order on February 1. 





Railroad Net Income 


The AAR announced on February 10 that the estimated net income 
of Class I railroads in 1949 amounted to $436,000,000, a decrease of 
37.4 per cent compared with 1948. Net railway operating income of 
Class I railroads in 1949 amounted to $686,514,591, a decrease of 31.5 
per cent compared with 1948. The rate of return on railroad property 
investment (after depreciation) was 2.91 per cent in 1949 as compared 
with 4.38 per cent in 1948. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 18, 1950, 
totaled 560,116 cars. This was a decrease of 137,219 cars, or 19.7 per 
cent below the corresponding week in 1949, and 244,821 cars, or 30.4 per 
cent below the corresponding week in 1948. 

Loading of revenue freight for the week of February 18 decreased 
§,725 cars, or 1.5 per cent below the preceding week this year. 

Coal loading amounted to 48,831 cars, a decrease of 99,029 cars below 
the corresponding week a year ago and a decrease of 3,531 cars below the 
preceding week this year. 





Railway Operating Revenues 


The following table is excerpted from the ‘‘Monthly Comment on 
Transportation Statisties,’’ issued by the Bureau of Transport Economics 
and Statisties of the I. C. C., dated February 15. 
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Year (1) (2) (3) 


1940 84.1 71.9 43.2 17.3 

1941 81.3 68.5 41.1 21.9 

1942 80.1 61.6 37.1 30.0 19.9 
1943 85.0 62.5 36.9 29.8 15.0 
1944 88.3 66.6 38.7 25.6 11.7 
1945 90.4 79.2 41.4 13.0 9.6 
1946 91.9 83.3 52.1 7.9 8.1 
1947 91.0 78.3 47.7 12.4 9.0 
1948 89.6 77.3 46.9 15.0 10.4 
1949 92.0 80.3 48.9 11.0 8.0 


(1) Expenses plus taxes and equipment and joint facility rents; 
(2) Railway operating expenses ; 
(3) Wages charged to operating expenses; 
(4) Net railway operating income; 
(a) Before Fed. income taxes 
(b) After Fed. income taxes 
(5) Net Income. 











Private Car Companies—Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. Q-900 showing a summary of quarterly reports 
of persons furnishing cars to or on behalf of carriers by railroad or 
express companies for the third quarter of 1949. At the end of that 
quarter, on September 30, 1949, these companies owned 264,752 cars, of 
which 13,779 were leased to railroad and express companies. 





Motor Transportation 


By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 


I. C. C. Requested to Amend Order on Associations’ Special Reports 


The Interstate Commerce Commission has been called upon to issue 
an amended order specifically limiting the requirement of Reports by 
Associations of Motor Carriers to those groups which appear before the 
Commission on behalf of their members, or act for them in filing tariffs 
or schedules. The Order of the Commission issued January 12, 1950 
would require a lengthy report from every association as defined in the 
Act. The report would cover such information as names of officers, 
directors, and members; voting control exercised by members; list of 
committees and names of committee members; number of employees; 
and financial status. Attention was called to the fact that Section 220(e) 
of the Interstate Commerce Act defines ‘‘ Associations’’ in extremely 
broad and general terms, and the Commission’s Order runs to all organi- 
zations so defined. A liberal interpretation of the Commission’s Order 
includes every Traffic Club, Luncheon Club, or any organization having 
motor carriers as members. The request pointed out that many of the 
motor carrier associations confine their activities principally to state 
and local matters, but through their affiliation with national organiza- 
tions or otherwise, they may ocasionally become involved in activities 
having to do with traffic, transportation or facilities subject to the Inter- 
state Commerce Act. 

Besides asking for these exemptions, A. T. A., in its request, called 
attention to certain items which would be burdensome on the Associa- 
tions and be of little value to the Commission. One question in the 
Report requires the names, titles and office addresses of all members 
of the Association, and in many cases, this would result in a list of 
thousands of names, which would be obsolete by the time the Com- 
mission’s staff examined the Report. It was contended that the num- 
ber of members of the Association should be sufficient for the Commis- 
sion’s files. 

Another question in the Report, requests information as to the 
financial data as of August 2, 1949, and it was suggested that such 
information be made available as of July 31 or the final day of any other 
specific month. This change was based on the fact that data is usually 
kept on a monthly basis and considerable work would be necessary to 
prepare such figures for another date in the month. 

It was also suggested that the Commission permit Associations to 
report their receipts and disbursements on a fiscal year basis or & 
calendar year basis, depending on the practice of the association. The 
Commission has been asked to postpone the date for filing these Reports 
for a period of not less than 30 days after the Commission has acted upon 
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all objections duly filed in connection with Reports. At this writing 
the Commission has not acted on any objections nor has it postponed the 
effective date of filing Reports which is March 13, 1950. 





U. S. Court of Claims Cuts Carriers Damages on War Time Seizure 


U. 8. Court of Claims recently awarded Wheelock Brothers, Inc. of 
Kansas City, less than one half of one percent of its claim for damages 
growing out of Governments war-time seizure of the Wheelock line. 
The carrier’s claim was for $997,218.00 and in awarding less than 
$5,000.00, the Court of Claims settled the case which was introduced 
early in 1946. Approximately $40,000,000.00 in claims have been filed 
with the Motor Carrier Claims Commission by Midwest lines seized and 
operated by the Government during the War. The claim to Wheelock 
was based on increased wages paid during the 346 days the Government 
operated the line and judgment was entered in this amount. A statisti- 
eal table accompanying the Court’s decision showed that during the 
period of Government control Wheelock Co. operated at a deficit of over 
$16,000.00 compared with a deficit during the Company’s own operation 
in 1944 of over $19,000.00. A deficit of $32,000.00 in 1945 and a net 
income of $12,000.00 in 1946. In referring to these figures, the Court 
stated that it had not been shown the plaintiff incurred a loss because of 
the Government required the Company to operate against its will except 
in the matter of increased wages. 





Cartage Group Asks for Relief in Line-Haul Split Delivery Inquiry 


The Local Cartage National Conference recently filed a petition 
with the Interstate Commerce Commission seeking relief from the multi- 
ple split delivery tariffs and services which line-haul carriers had effectu- 
ated. 

The petition involves Dockets I. & 8S. M-2745, MCC-895 and MCC- 
319, and the Commission was also asked to permit the Conference to file 
a late-filed petition seeking clarification of Report and Order of Divi- 
sion 2 in the proceeding I. & S. M-2745, concerning the maximum num- 
ber of split deliveries and stops in transit in metropolitan areas and 
the minimum charges for such services by line-haul carriers. It was 
alleged by the Conference that the Report and Order dated October 26, 
1949, appears definitely ambiguous and incomplete as long as the limi- 
tations on right of the line-haul carriers, as well as their obligations, are 
not prescribed with respect to multiple split deliveries and related 
services. It was further alleged that the practices attacked constitute 
a grave threat to the very existence of many of the Local Cartage mem- 
bers, as well as to the future of the pool car, pool truck and warehousing 
distribution system. The petition further asserted that many of the 
tariffs and services set up by line-haul carriers place no restrictions on 
the number of distribution deliveries permitted ; that most of them apply 
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to freight of all kinds; that many do not provide a fixed minimum 
charge; and that the charges generally substantially undercut Local 
Cartage rates for similar services. 

Subsequent to this petition, the Irregular Route Common Carriers 
Conference took issue with the Local Cartage National Conference in 
their reply filed with the Interstate Commerce Commission. The Irregn- 
lar Common Carriers charged that the Local Cartage Conference is ask- 
ing the Commission to prescribe ‘‘unreasonable rules.’’ It is the posi- 
tion of the Irregular Route Conference that these rules suggested by the 
Local Cartage Conference ‘‘will enable the Local Cartage carrier to 
compete with line-haul carriers transporting so-called ‘pool truck ship- 
ments’ although, in many instances, the service offered by the Local 
Cartage carrier is as out-moded as the ox cart.’’ The Irregular Route 
reply went on to state that they were not opposed to establishing ‘‘rea- 
sonable rules,’’ but they did not believe that ‘‘rules as far reaching as 
those conducted by the Local Cartage Conference, should be established 
in any proceeding.’’ It was alleged that should the rules of Local Cart- 
age be adopted, it will result in driving ‘‘a large part of the traffic from 
common motor carriers either to private carriage or to motor contract 
carriers.’’ 





Repeal of Automotive Excise Taxes Urged by Many Witnesses Before 


House Committee 


Many witnesses appeared before the House Ways and Means Com- 
mittee urging an outright repeal of all automotive excise taxes and the 
3% tax on transportation of property. Appearances were made by the 
Tire and Tube manufacturers, Lubricating Oil industry, A. T. A., the 
American Automobile Associations and many organizations represent- 
ing groups of tax payers. The representative of the Automobile Manuv- 
facturers Association told the Committee that ‘‘ Congress should not wait 
until a recession hits the automotive industry before attempting to deal 
with sales and employment-curtailing excise taxes.’’ This spokesman 
went on to say further ‘‘if our industry’s employment today had been 
reduced to the same extent as employment in some of the so-called 
‘hardship’ or ‘luxury’ industries where excise taxes are now ad- 
mitted by the President and Congress to be a basic cause, our Nation 
would be in the middle of an unemployment crisis.’’ The American 
Trucking Association pointed out to the Committee, the extent of the 
taxes paid by the industry collectively, and then broke the figures down 
to what a single truck paid in excise taxes a year. It was shown that 
a typical long haul operator paid as high as $1,118.00 in a single year 
on one truck for Federal Excise Taxes. It was further pointed out that 
the 3% transportation tax on property, is discriminatory, and often is 
the deciding factor as to whether a shipper will transport his own mer- 
chandise or use for-hire carriers. 
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Court of Claims Upheld on its 3% Tax Ruling 


The United States Supreme Court recently declined to review a 
U. 8. Court of Claims ruling on the 3% transportation tax levy. The 
ease arose as a result of the Bureau of Internal Revenue ruling that 
rental charges for vehicles with drivers, leased to private carriers, are 
subject to the 3% transportation Tax. John J. Casale Co. in some of 
its transactions supplies vehicles with drivers to his customers and un- 
less the 3% transportation tax was paid on such transportation per- 
formed by the customer, the Court held that Casale Company would 
have to collect tax on its rental charges. Casale appealed to the Supreme 
Court but was denied a writ that would have opened the decision for 
review and possible reversal. The Court of Claims in this decision 
stated ‘‘the taxing statute, is not concerned with the form or the ar- 
rangements if the substance of the agreements or arragements between 
the parties, when considered as a whole, add up to the transportation by 
one person of the property of another for-hire.’’ The Court of Claims 
went on to add ‘‘in this case, the plaintiff’s relations with those of its 
customers to whom it furnished both trucks and drivers, and the services 
by plaintiff to such customers, for the compensation agreed upon, were 
substantially those of a contract-carrier engaged in the business of 
transporting property for-hire.’’ 





1. C. C. Rules on Dormant Contract Carrier Permits 


In a recent report of Division 5, (Dean Collins vs. Routt and 
Vitalis, MCC-990), a competitors complaint seeking revocation of the 
permit was dismissed. While the Division noted that failure of a 
holder of a contract carrier permit to conduct a specified operation ‘‘ was 
substantial,’’ warrants the presumption that the business has been dis- 
continued, and that the mere intention to perform ‘‘is not a sufficient 
rebuttal’’ the complaint was dismissed. The complaint alleged that the 
defendant had performed no services as a motor contract carrier pur- 
suant to their permit, and that defendants had filed no copies of bilateral 
contracts with shippers covering the service authorized by the permit. 
The facts disclosed that the defendants are presently engaged in busi- 
ness as a contract carrier rendering service under other permits, and 
the earrier has fully complied with provisions of the Act and with Com- 
mission’s rules relating to filing of schedules of minimum rates, in- 
surance, and copies of bilateral contracts with shippers. The Division 
further found that the evidence showed that defendants at all times had 
been willing to engage in contract carrier operations authorized by the 
permit, and were willing to enter into contracts with shippers for the 
performance of the service, but had been unable to do so, although they 
have qualified in all other respects to render service. In its opinion the 
Commission stated, ‘‘not every interruption of operation will warrant 
revocation, but the failure to conduct operations for a substantial period 
Warrants a presumption that the business of a contract carrier has been 
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discontinued. The intention to resume such a business at some future 
time is not a sufficient rebuttal, nor is the holder’s statement necessarily 
conclusive.’’ 

While the Commission did dismiss the complaint in this case, it 
stated ‘‘however, as above indicated this is not to say that we would be 
precluded from finding, in appropriate circumstances, that a contract 
carrier had abandoned its operation.”’ 





The Elimination of Hours Data In I. C. C. Reports Objected to by 
Unions 


Strenuous objections have been filed by Labor organizations and 
some Government agencies to the deletion, by the Commission’s Bureau 
of Accounts and Cost Finding, of the provision for reporting ‘‘total 
hours for days paid for during the year,’’ in the Annual Report form for 
motor carriers. The Commission had advised all Class I motor carriers 
that reporting of hours and days paid for during the year would not 
be required in the 1949 report under Schedule 9002-A—Classification of 
Employees and their Compensation—Property Carriers. The Labor 
Unions have now asked the Bureau for reinstatement of Schedule 9002-A 
in a revised form which would call for motor carriers to report not on 
total hours or days paid for during the year, but both hours and days. 
This information was first required in 1944 Annual Report Forms, but 
was discontinued on the objections of carriers, along with the fact that 
the Bureau faced increasing difficulties in obtaining accurate reports 
due to a steadily increasing number of Class I carriers and lack of Com- 
mission staff. 





Freight Forwarder Regulation 


By Gitzs Morrow, Editor 
General Counsel, Freight Forwarders Institute 


Senate Committee Reports Bill Dealing with Status of Freight 
Forwarders and Forwarder—Motor Carrier Contracts 


The Senate Interstate and Foreign Commerce Committee, on Febru- 
ary 22, 1950, ordered reported favorably, with amendments, bill S. 2113, 
which amends sections 402(a) (5) and 409 of the Interstate Commerce 
Act. 

The Committee Report, No. 1285, filed by Senator Magnuson on 
February 24th, states the purpose of the bill as follows: 


‘‘The purpose is to make clear that freight forwarders are 
regulated as common carriers; that they may enter into and operate 
under contracts with the motor common carriers which participate 
in the movement of forwarder traffic; and that such contracts, when 
entered into, are to be subject to the controls and standards which 
are applicable under the act to arrangements between carriers and 
not those which govern the determination of charges as between car- 
riers and shippers.’’ 


The Report also states that the bill will ‘‘correct the effect’’ of the 
Commission’s decision in Docket 29493, Freight Forwarders—Motor 
ry Carriers, Agreements, decided September 24, 1948. (272 

. C. C. 418). 

The Senate Committee, when it ordered the bill reported, requested 
the Commission to postpone the effective date of its order in the above- 
mentioned case for a period of 90 days from March 1, 1950, when such 
order was scheduled to become effective. Acting on such request, the 
Commission, by order dated February 23, 1950, postponed the effective 
date of its order in the case until May 29, 1950. 





Supreme Court Affirms Decision of Lower Court in Pacific Coast 
Wholesalers’ Association Case 


The Supreme Court, by Per Curiam decision dated February 6, 
1950, in U. 8. and I. C. C. v. Pacific Coast Wholesalers’ Association, et 
al, (Nos. 113 and 114, October Term), affirmed the decision of the Dis- 
trict Court (81 F. Supp. 991), and held that P. C. W. A. is exempt from 
part IV of the Interstate Commerce Act, under the terms of Section 
402(¢)(1) thereof. 

In its first decision in the case the I. C. C., in 1945, held that the 
association was exempt from regulation. (264 I. C. C. 134). Later the 
Commission reopened the case, and after further hearings, held that as 
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to shipments moving in the service of the association on an f.o.b. destina. 
tion or delivered price basis the association was not acting on a non- 
profit basis, and hence was not within the reach of the exemption clause, 
The association applied to the three-judge district court which set aside 
the Commission’s order. In upholding the lower court, the Supreme 
Court said : 


‘‘There is nothing in the language of the Act or the legislative 
history to suggest that Congress intended the exemption to turn on 
the type of shipment which was involved, whether f.o.b. origin or 
f.o.b. destination (delivered price). On the contrary, it is clear 
that the nature of the relationship between the members and the 
group was thought to be determinative. Under that test, the valid 
claim of the association to the statuory exemption is established by 
the original Commission decision. The judgment below is Affirmed.” 





Freight Forwarder Operating Authority 


The Commission, by Division 4, has issued an order dated February 
17, 1950, in Docket FF-82, Sub. 1, authorizing Coast Carloading Co. to 
extend its operations so as to include a southbound movement from points 
in Washington, Oregon and Idaho to California. The applicant 
presently conducts northbound operations in the same territory. 

A new freight forwarder application, Docket FF-205, has been filed 
by Midwest Forwarding Company, seeking to institute operations for 
the handling of steel, pig iron, and other metals from IIl., Ind., Mich., 
N. Y., and Ohio to the State of Michigan. 





Water Transportation 


By Ricuarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


Rail-Barge Joint Rates 
Effective Date Postponed 


The Interstate Commerce Commission has postponed to May 31, 
1950 the effective date of its order in Docket No. 26712, Rail and Barge 
Joint Rates. On January 12, 1950, the U. S. District Court for the 
Northern District of Illinois sustained the Commission’s order in all 
respects, and the railroads requested the further postponement to enable 
them to appeal the adverse decision of the District Court to the Supreme 
Court of the United States. 

The order granting the postponement states that the work of check- 
ing out the routes and rates and filing tariffs in compliance with the 
Commission’s order would be of such magnitude that it should not be 
undertaken at this time because of the expense and work involved. 





St. Lawrence Seaway and Power Project 


The Committee on Public Works of the House of Representatives 
has announced that hearings which were to be conducted by that Com- 
mittee on H. J. Res. 271, relating to the St. Lawrence Seaway and Power 
Project, beginning February 27th, have been cancelled, and re-scheduled 
to begin on April 24th, at which time proponents of the project will be 
heard for a period of two weeks, to be followed by testimony of the op- 
ponents. Among the proponents scheduled to be heard are members of 
President Truman’s Cabinet, the Chief of Engineers of the U. 8. Army, 
and Governors of States. 

The House Committee on Rivers and Harbors (now discontinued) 
included the St. Lawrence Seaway and Power Project in the Omnibus 
Rivers and Harbors Bill in 1941, which was never considered by the 
House. In July 1947 Hearings were conducted by the Committee on 
Public Works, at which time only proponents were heard. The Com- 
mittee on Public Works has announced that the records of the preceding 
activities will be made available to the Committee. 





Federal Barge Lines Financing 


_ The Comptroller General has sent a report to Congress recommend- 
ing a new financing plan for the Inland Waterways Corporation as 
being necessary for its profitable operation. The Comptroller General’s 
report says that the equipment is old and deteriorated, and that losses 
from this cause are growing so that insurance restrictions have been 
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placed on almost half of the dry-cargo barges. He recommends that the 
new financing plan be based on a new operating plan to be worked out by 
the Inland Waterways Corporation, and that it provide for replacement 
and modernization of its barge fleet. He said that provision should be 
made to replenish operating losses through appropriations. 





Intercoastal Rate Structure 
Minimum Rate Order Vacated 


By order dated February 27, 1950 in Docket No. 28622, Intercoastal 
Rate Structure, (formerly United States Maritime Commission Docket 
No. 514) the Interstate Commerce Commission has vacated and set aside 
the order of April 9, 1940, as amended, entered by the Maritime Com- 
mission, prescribing minimum reasonable rates and charges of common 
carriers by water in westbound intercoastal commerce. 

The minimum rate order was entered after an investigation insti- 
tuted by the Maritime Commission concerning the lawfulness of the 
rates, charges, rules, and regulations of common carriers subject to the 
Intercoastal Shipping Act of 1933, as amended, in connection with the 
transportation of property in interstate commerce by way of the 
Panama Canal. 

By petitions dated December 29, 1949, and February 6, 1950, re- 
spectively, Agent Harry S. Brown, for all water carriers parties to his 
westbound tariff I. C. C. No. 2, and Agent C. Y. Roberts, for all water 
carriers parties to his westbound tariff I. C. C. No. 7, asked that the 
minimum rate order be vacated and set aside, stating that the grounds 
which led to the issuance of the order have been removed, and that the 
order presented an unwarranted obstacle to the rehabilitation of the inter- 
coastal carriers. No objection to the requested vacation of the order was 
raised by any shipper or competing carrier. 

The Commission found that the minimum rate order was based upon 
conditions in the westbound intercoastal trade which have materially 
changed, and that under the present conditions in the trade there is no 
need for the continued maintenance of the order. 





Freight Commodity Statistics of Carriers by Water 
Modification of Requirements 


The Interstate Commerce Commission has revised its regulations 
governing the reporting of freight commodity statistics of carriers by 
water so as to require that the following information be reported 


annually : 


a. Number of tons originated at Pacific Coast ports: 
Terminated at Pacific Coast ports 
Terminated at Atlantic and Gulf Coast ports 
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b. Number of tons originated at Atlantic and Gulf Coast ports: 
Terminated at Atlantic and Gulf Coast ports 
Terminated at Pacific Coast ports 
Terminated at Great Lakes ports 
c. Number of tons originated at Great Lakes ports and terminated 
at Atlantic Coast ports 
d. Number of tons of all other traffic moving via: 
Great Lakes 
Rivers 





Oliver J. Olson & Co. 
Temporary Authority—Humboldt Bay 


By order in Docket No. W-277 (Sub-No. 13), Oliver J. Olson & 
Co. has been granted temporary authority to operate until August 4, 
1950 as a contract carrier by self-propelled vessels in the transportation 
of lumber and lumber products from Humboldt Bay, Calif., to Astoria 
and Portland, Oreg., and Longview and Vancouver, Wash. 





Dixie Carriers, Inc. 
Extension—Brownsville 


By report and order in Docket No. W-377 (Sub-No. 1), the Inter- 
state Commerce Commission has found that Dixie Carriers, Inc., of 
Houston, Texas, is entitled to an amended certificate authorizing expan- 
sion of its operations as a common carrier to include service between 
ports and points along the Gulf Intracoastal Waterway from Corpus 
Christi, Texas, to and including Brownsville, Texas. 

The Commission has issued a second amended certificate, which 
will become effective April 10, 1950, authorizing operation by Dixie 
Carriers, Inc., as a common carrier by non-self-propelled vessels with 
the use of separate towing vessels in the transportation of commodities 
generally between ports and points along the Gulf Intracoastal Water- 
way from New Orleans, La., to Brownsville, Tex., inclusive, the Missis- 
sippi River from New Orleans to its confluence with the Red River, the 
Red River to its confluence with the Black River, the Black River to its 
confluence with the Ouachita River, and the Ouachita River to and in- 
eluding Camden, Ark., and in the transportation of cotton, cotton linters, 
pickings and waste, in bales, from Caruthersville, Mo., and Memphis, 
Tenn., to New Orleans. 





Sause Bros. Ocean Towing Co., Inc. 
Temporary Authority—Longview 
By order in Docket No. W-434 (Sub-No. 2), the Interstate Com- 
merce Commission has granted Sause Bros. Ocean Towing Co., Ince. 
temporary authority to operate until June 2, 1950 as a contract carrier 
by non-self-propelled vessels with the use of separate towing vessels in 
the transportation of logs from Garibaldi, Oreg. to Longview, Wash. 







































Recent Court Decisions 


By Warren H. Waaner, Editor 






Notice of loss and damage. 
Hopper Paper Co. v. Baltimore & Ohio R. Co., 178 F. (2d) 179 


On December 12, 1949, the United States Court of Appeals for the 
Seventh Circuit, at Chicago, Ill., held that where a railroad company 
has actual knowledge of loss and damage to a shipment, it is unnecessary 
for a shipper to file written notice of claim within nine months after 
failure to deliver property, in accordance with the bill of lading. It also 
held that actual knowledge by carrier as a substitute for written notice is 
not a discrimination or preference in favor of a particular shipper. 









Acquisition of the Florida East Coast. 
Atlantic Coast Line Railroad Co. v. St. Joe Paper Company. (No. 12821) 


On January 17, 1950, the United States Court of Appeals for the 
Fifth Circuit, sustained the action of the District Court setting aside the 
Commission’s order authorizing the Atlantic Coast Line Railroad Com- 
pany to acquire control of the Florida East Coast Railroad Company, 
Finance Docket No. 13170, Florida East Coast Railroad Company Re- 
organization, 267 I. C. C. 729. 

The opinion, by Judge Hutcheson, remanded the proceeding to the 
Commission ‘‘for the purpose of working out a really fair and equitable 
plan and without prejudice in doing so to the due consideration of any 
fair and equitable plan for bringing this matter to an end, including 
such a plan providing for a merger with or sale to, the Coast Line either 
with or without the approval of the security holders.’’ 

Cireuit Judge Holmes dissented; and the third Judge, Circuit 
Judge Russell, adopted in full the opinion of Judge Sibley, who sat as 
a District Judge in the consideration of this plan. 

Quoting the majority opinion : 


HUTCHESON, Circuit Judge: Entered, in the Florida East 
Coast Railroad Company debtor proceeding, for the reasons given 
in his accompanying opinion,’ and on the record made before the 













1 These were: 


(1) That the provision of the plan for a forced merger with Atlantic Coast Line, 
over the objection of an overwhelming majority of the bondholders of the debtor, 
was not in accordance with statutory provisions and, therefore, beyond the power 
of the Commission to propose and approve. 

(2) That if wrong in this and the proposed plan is a lawful one, the court 
should not approve it because it is clear that if it is approved, all of the opponents of 
it will oppose its confirmation, and since the objectors are reasonably justified in 
objecting to it and are not merely obstructors, and the court ought not to, and 
would not, confirm it over their objections, approval of it now would be vain. 


—§28— 


we lO, ee Ot 


MARCH, 1950 529 





—_—— 


Interstate Commerce Commission,? supplemented by additional 
testimony * taken before the trial judge, the order appealed from: 
disapproved a plan‘ of reorganization which had been modified, 
adopted, and approved by the Interstate Commerce Commission, 
and certified by it to the court; and referred the proceedings back 
to the Commission for further effort to make a proper plan. 
Appellants are the Coast Line Co., an unsecured creditor and 
the proposer of the plan, who takes the laboring oar in its defense, 
and its small but faithful ally, the Deposit Committee.5 Here, by 
brief and oral argument, they insist : that on the record made, none 
of the reasons given by the trial judge are valid; that, in rejecting 
the plan, the trial judge exceeded the authority conferred upon 
him by statute; and that in the reasons given he grievously erred. 
Appellees, who have appeared by briefs and oral argument, 
are: all of the bond holders ® (except those represented by the De- 
posit Committee and the owners of about $8,000,000 in principal 
(3) That the plan is not fair and equitable and does not afford due recognition 
to the rights of refunding bondholders. Re: Florida East Coast, 81 Fed. Supp. 926. 
2Reports and orders of the Interstate Commerce Commission, Florida East 
Coast Ry. Co. Reorganization, Finance Docket 13,170; April 6, 1942, 252 I. C. C. 423; 
Aug. 10, 1942, 252 I. C. C. 731; Jan. 8, 1945, 266 I. C. C. 151-193; April 8, 1947, 267 
1.C. C. 295-391; Mar. 25, 1948, 267 I. C. C. 729-59; and the records of the Commission 
out of which the reports and orders arose. 


8 This consisted of the testimony of several witnesses and the introduction of 
many exhibits. 

4The Commission, without objection from anyone, found the capital stock to be 
without value (267 I. C. C., 756); that the equipment obligations should be assumed 
(267 1. C. C. 749); that the first mortgage bonds should be paid in cash from the 
debtor’s estate, (267 I. C. C. 756); and that everything distributable under the plan 
would go to the holders of the first and refunding mortgage bonds, except what 
might be distributed to the holders of unsecured claims in respect of assets which 
may be unmortgaged. > 

The plan provides: 

(1) All excess cash in the estate shall be distributed to the holders of the first 
and refunding mortgage bonds, (267 I. C. C., 749); 

(2) All the balance of the estate, including the railroad, shall be vested in the 
Atlantic Coast Line Railroad Company by merger, consolidation, or transfer, in 
exchange for cash to be paid by the Atlantic Coast Line and securities to be issued 
by the Atlantic Coast Line as follows (267 |. C. C. 748, 750-754): 

Cash 

Divisional First Mortgage fixed interest 334% bonds 

Divisional Second Mortgage Income 434% bonds 

Participating Cumulative 4% Preferred Stock 

Common Stock (stated at $100 per share) 


5This committee now represents only $572,400 principal amount out of the 
$45,000,000 principal and $32,000,000 accrued defaulted interest. 
® Bond holders of First and Refunding bonds, who have appeared: 
SA ance OMe Dera $25,000,000 principal 
Ba I, WE Bs II, svcescncccccssicsnsaivsuonssenssevante 4,643,000 principal 
BA OES ee ee 1,500,000 principal 
Oe een 3,500,000 principal 
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amount, who except as the trustees under the mortgage securing 
their bonds may be said to represent them, have made no appear. 
ance) ; the mortgage trustees ; two railroad companies, the Southern 
Railway System Lines and Seaboard Air Line Railroad Company; 
and Railway Labor Executive Association. 

Making common cause against appellants, in support of the 
particular reason or reasons given by the judge which each espouses, 
all are equally insistent that, in disapproving the plan, the judge 
acted within the scope of his authority and rightly, and that his 
order must, and should be, affirmed. 

Appellants citing the Western Pacific, the Milwaukee, and 
the Denver cases,’ take an exceedingly small and dim view of the 
powers and functions accorded to the trial judge by Section 77(e) 
of the Bankruptcy Act, a very large and generous one of the powers 
of the Commission, under Section 77(d). They take an equally 
large and generous view of the powers of this court as an appellate 
court. Citing in support Sec. 24(a) of the Bankruptcy Act and 
In re: Chicago, R. I. etc., 160 F(2), 942, they invoke those powers 
to bring to a speedy end in this court, by a judgment approving the 
plan, a proceeding which, in the Commission and the courts, has 
been dragging its slow length along since 1941. 

Appellees, on their part, invoking the same authorities relied 
on by appellants, and, in addition, the authorities cited in the 


margin,® and pointing to the clear and unambiguous language of 
Sec. 77(e) of the Bankruptcy Act, take large and generous views of 
the powers of the trial judge, and, quoting from the Milwaukee case, 
at p. 564,® the Denver case, at p. 533,)° and the case of Comstock, 


7318 U. S. 448; 318 U. S. 523; and 328 U. S. 495. 

8 Benton v. Callaway, 165 F(2) 877; Insurance Group v. Denver, 329 U. S. @i; 
Comstock v. Group of Institutional Investors, 163 F(2) 350, affirmed 335 U. S. 2Il. 

®“We would have quite a different problem if the District Court had failed to 
perform the functions which Sec. 77(e) places upon it. But it cannot be said that 
there was any such failure here. The District Court satisfied itself that the principles 
of priority as applied to these facts were respected. See 36 F. Supp. pp. 202-203, 
211-212. Since such a determination rests in the realm of judgment rather than 
mathematics, there is an area for disagreement. But we are not performing the 
functions of the District Court under Sec. 77(e). Our role on review is a limited 
one. It is not enough to reverse the District Court that we might have appraised 
the facts somewhat differently. If there is warrant for the action of the District 
Court, our task on review is at an end.” Group of Instit. etc. v. Chicago, Milwaukee, 
St. P. & Pac., 318 U. S. 523. - 

10 “The grounds accepted by us in former sections of this opinion as sustaining, 
as of Jan. 1, 1943, the valuation of the road, the allocation of the securities, and the 
treatment of cash, war earnings and capital reductions establish that for the act of 
confirmation on Nov. 29, 1944, over the objection of the General bondholders, the 
finding of the judge that the plan then made ‘adequate provision for fair and 
equitable treatment’ of the dissenters was justified. 62 Fed. Supp. at 390. In view 
of the district judges familiarity with the reorganization, this finding has especial 
weight with us. See Rule 52, F. R. C. P. There is no doubt that the plan then 
conformed to subsection (b) and the other requirements of the first paragraph of 
subsection (e).” R. F. C. v. Denver, etc., 328 U. S. 495. 
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163 F(2) 350, at page 357,"' the dim and meager views of our 
power to reverse him. Pointing to the limitations imposed by Rule 
52(a) upon our power of review, they insist that, if, as ought not to 
be the case, we should not fully agree with them, circumscribed and 
limited as our function is, it is our duty upon that record to affirm 
the finding and order of the trial judge, that indeed, it is beyond 
our power to do otherwise. 

They particularly insist that whatever may be said of the 
first two reasons the trial judge gave for not approving the plan, 
the third, his overall finding and decision, that the plan was not 
fair and equitable, and did not give due and just consideration to 
the claims of the bondholders, is fully supported on the record and 
any other judgment would do violence to both the letter and the 
spirit of applicable constitutional and statutory principles. 

To support their varying views, appellants and appellees have 
labored mightily, producing together more than 1000 pages of briefs 
and citing and quoting many cases. The Coast Line contributed 
511 pages, its small but earnest ally 13, while appellees have been re- 
sponsible for 575 pages. In addition they have submitted a printed 
record of 1000 pages and the vast record of the proceedings before 
the Commission. 

It might be supposed that, as presented to us, the case would 
seem intricate and greatly complicated, and that for us to set it out 
in its essence and make our determination upon it would require a 
long and wordy opinion. The contrary is, however, true. What is 
material in the case, as it comes to and stands before us, and what 
we should do and say about it, may be set down in comparatively 
small compass. 

Florida East Coast, the debtor, has a principal line between 
Jacksonville and Miami, and other branches or extensions. The 
railroad lines of the Atlantic Coast Line include a double track 
main line between Richmond and Jacksonville, and main lines ex- 
tending from Jacksonville to Miami, Birmingham, and Atlanta. 

12-203, The Coast Line, long before it began to view the debtor with a 
than covetous eye and to go about to possess it, had close relations with 
4 her the Florida East Coast, whose main line from Jacksonville to 
raised Miami is geographically an extension of the Coast Line. Of the 
istrict East Coast interchanges at Jacksonville, almost 100 percent of the 
aukee, passenger interchanges and about 50 percent of the freight inter- 
changes are with the Coast Line. 

11“On this appeal the case is stated for the appellant in substantial disregard of 
the findings of the trial court and practically as though the case was here to be 
tried by this court de novo on the voluminous evidence. This court must decline 
fo assume that function. We may not set aside the findings of facts which have 

n made by the trial court, who in this case had more than ordinary opportunity 
to judge of the credibility of the witnesses, unless such findings were clearly errone- 
ous. Fed. Rules Civil Procedure, rule 52(a), 28 U. S. C. A. following section 723c; 
General Orders in Bankruptcy Nos. 36 and 49, 11 U. S. C. A. following Section 53.” 
Comstock v. Group, etc., 163 F(2) 350. 


ining, 
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If, therefore, the plan, in addition to being acceptable to Coast 
Line and to the majority of the Commission, were acceptable to the 
bondholders, approval of it would be a matter of course, its consum. 
mation would be natural and reasonable, and there would be no 
difficulty in law or in fact in the way of the proposed merger. 

But the exact. contrary is the case. Less than 2 percent of 
the bondholders have appeared in favor of the plan, the mortgage 
trustees for all of the bondholders vigorously oppose it, and all of 
the appearing bondholders violently oppose it. In addition, the 
plan is opposed to the proposed findings of the examiner, based 
upon his long and carefully considered report, is a complete re- 
versal of the unanimous finding and order of the Commission of 
January 8, 1945, and is opposed by five of the eleven Commissioners 
and by the findings of the trial judge. 

If, then, the case, as it comes here, presented the ordinary pie- 
ture of a plan for internal reorganization, consented to by some 
and opposed by others of the owners of the property to be thus in- 
ternally reorganized, a clear case would have to be made against 
the trial judge’s findings, and we should hesitate long before dis- 
agreeing with him. 

But this is not at all the picture the record presented. 

The case we have here is that of one railroad company coveting, 
and pressing to possess, a competing debtor railroad company, 
against the wishes of 98 percent of the equitable owners of the 
debtor and over their violent objections, that consummation of the 
plan will result in depriving them of their property without just 
compensation. In pressing these objections, some of the bond- 
holders contend that an internal reorganization would better pro- 
tect their interests, while all of them insist that questions of in- 
ternal reorganization, as opposed to a forced merger, aside, the 
amount the covetous one agrees to pay for the forced expropriation 
is neither fair nor equitable. 

Such a picture certainly suggested to the trial judge the neces- 
sity for a thorough understanding of the real nature and purpose 
of the plan and its effects upon the objecting bondholders, that is 
as to whether it is as fair and equitable to them as an internal re- 
organization would be, and, therefore, really protects them. It 
suggested, too, the necessity for a full understanding of the pres 
sures back of, and the reasons for, forcing such a plan over the ob- 
jections of those whose property was being taken for the benefit of 
the Coast Line. Indeed, when the concern of the Congress, to pro 
tect those owning and interested in the debtor, evidenced in the 
emphasis, in Sec. 77(e), the ‘‘eram down’’ section as appellants 
call it, upon consulting with the creditors of the debtor and obtain- 
ing the acceptances of more than two-thirds, is considered, it may 
be said that such understanding was demanded of him. When, 
too, the concern of the courts with the interests of the owners and 
creditors of the debtor, evidenced by the ‘‘absolute priority’ rule, 
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the rule of the Boyd case, 228 U. S. 482, is taken into consideration 
the conclusion becomes inescapable that where, as here, it appears 
that substantially all the creditors are arrayed against the plan, the 
act, requiring the judge to be satisfied before approving the plan, 
as fair and equitable, imposed upon the trial judge in this case a 
primary and most exacting duty. 

This duty was, in according due weight to the determination 
of the Commission on that issue, that the plan was fair and equit- 
able to the bondholders, to subject the proceedings to the closest 
scrutiny, to find out whether this determination was lawfully and 
constitutionally arrived at, that is, whether it was arrived at with 
a clear vision of, and an eye single to, that issue or, as appellees 
claim is the case, it was arrived at with a vision foreshortened by a 
too intense regard of, and preoccupation with, the question of which 
should control the debtor, St. Joe or the Coast Line. 

He should do this, not to differ from or take issue with, the 
view that the majority, rather than the minority, of the Commis- 
sion has rightly decided the public interest matter. He should do it 
to ascertain whether the majority of the Commission has subordi- 
nated its determination, that the plan is fair and equitable to, or 
weighted that determination with, considerations of its bearing and 
effect upon its finding that the property must be merged with 
Coast Line. He should particularly seek to ascertain whether, as 
a result of this subordination and weighting, the determination of 
what is fair and equitable to the bondholders has been reached at 
a sacrifice of the private interests in order to give effect to the sup- 
posed dominant public interest that Coast Line should have the 
properties. 

If, upon such scrutiny of the record, it appeared to the trial 
judge: that there was such preoccupation by the majority with its 
supposed dilemma, Coast Line or St. Joe, or with any other inter- 
est or concern, except the one of dealing justly and fairly with the 
bondholders of the debtors; that it has prevented or occluded the 
clear view of them the law requires the Commission to have and 
take ; and that, as a result, the constitutional and legal rights of the 
bondholders have been unfairly cut down to fit them into the 
Coast Line public interest pattern the Commission majority has 
determined upon; he was not only authorized but required to dis- 
regard the Commission’s findings, that the plan was fair and equit- 
able, in favor of his own, that the plan was not. 

It is quite clear, too, that, in reviewing the findings of the trial 
judge upon such a record, it would be our duty to accord full 
weight to his conclusions that the plan was not fair and unless they 
are found, as a matter of law, to be wholly wrong, or, as a matter 
of fact, to be clearly erroneous, these conclusions and the order 
based on them should be sustained. 

Reviewing this record, therefore, in the light of these princi- 
ples, taking note of its tremendous overemphasis on and the pre- 
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occupation of, the Commission '* with the struggle on the one hand 
of the St. Joe Paper Co., and on the other, of Coast Line for con. 
trol of the debtor, with its subordination of the primary question of 
the legal and equitable rights of the bondholders as such, we are 
left in no doubt that the trial judge was right, for these reasons 
and for the other reasons that he gave, in disapproving the plan 
as not fair and equitable and not affording due recognition to the 
rights of the bondholders. Indeed, we are of the opinion that a 
contrary holding could not have been sustained and that the order 
declining to approve the plan and referring the proceeding back 
to the Commission must be affirmed. 

In view, however, of the additional reasons the trial judge as- 
signed for disapproving the plan and of the fact that the matter 
will go back to the Commission for further proceedings, we think 
we should say something of those reasons. 

With the first reason, as broadly put by the trial judge, that, 
because the plan provided, over the objection of the bondholders, 
for merging the debtor with Coast Line, without having the proper. 
ties put up for sale, it would not be lawful under the statute, we 
cannot agree. It is true that since agreement of at least two- 
thirds of those having a legitimate interest in the reorganization 
of the debtor is made by the statute a matter of prime importance, 
the opposition to a plan of all those interested in the debtor would 
normally make the plan prima facie suspect. In such a situation, 
unless there is a clear showing that the opposition is itself unjust 
and unfair, that is, based upon considerations alien to the protec- 
tion of the legitimate private interest of the holders, or there is 
clear and convincing proof that the provisions of the plan are fair 
and equitable and the opposition is unwarranted, such a plan ought 
not to be pressed upon, it ought not to be approved by, the trial 
judge. 

We are in no doubt, however, that a plan providing for what 
the trial judge broadly called a ‘‘forced merger,’’ that is, a merger 


18 In the third supplemental report, the Commission majority stated: “Control 
must be awarded here to the Coast Line or to the DuPont Estate, for no other pro- 
posal for disposition of the debtor’s property has been presented to us.” 

To the suggestion that, if there is to be no internal reorganization, there should 
be a sale, the Commission further stated: “In any plan purporting to transfer 
control of the debtor to the Coast Line a provision permitting a judicial sale of 
the mortgaged property such as permitted in Alton Railroad Co., Reorganization, 
261 1. C. C. 344 * * * would defeat such a transfer since the Coast Line obviously 
could not successfully compete in bidding with the debtor first and refunding bond- 
holders, a large majority of whom desire to retain control.” 

In addition, the commission to support its finding that the plan was fair to 
the bondholders continually referred to the fact which is without bearing on the 
issue that many of the bondholders had bought their bonds at a quite small price. — 

The district judge pointed out that this was wholly immaterial and cited Georgia, 
etc. v. Bankers Trust Co., 170 F(2) 733, in support. Not at all contesting the con- 
clusion of the commission that in the public interest St. Joe ought not to have con- 
trol, he clearly pointed out the error of the commission’s assumption that an 1n- 


ternal reorganization could not be had without vesting control of the railroad in 
St. Joe. 
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over the objection of the debtor and all its creditors, might be law- 
fully certified to the court and lawfully approved and confirmed by 
it. The trial judge, while using language broader than the precise 
determination before him required, recognized that this was so, in 
holding that the fact found by the Commission, that St. Joe bought 
the bonds it holds with the desire and purpose to use them to own, 
control, and run the debtor railroad, and that the plan for merger 
with the Coast Line would frustrate that desire and purpose, was 
not a reason for refusing to approve the plan. He particularly 
recognized that if the evidence clearly established that the whole 
opposition to the plan, instead of being based upon the legitimate 
view that the merger with the Coast Line would not be as favorable 
to the rights and interest of the bondholders as an internal re- 
organization would be, and that the securities to be delivered to the 
owner under the forced merger plan are not the substantial equiva- 
lents of those they hold, was based upon such irrelevancies as desire 
for control, these objections would not be valid objections and the 
plan should be approved and confirmed over them. 

The evidence establishes conclusively that this is not the case 
with the objections here. Owners of something like $10,000,000 
in amount of bonds are here protesting the plan as unfair to them, 
none of them asking that control of the debtor be given to St. Joe. 
Some of them are, indeed, insisting that an internal reorganization 
would be better for their interests than an outside merger. All, 
however, are insisting that the proposed plan will be a forced 
merger given to the Coast Line, at the expense of depriving the 
bondholders of their fair and equitable rights, properties worth far 
more than Coast Line is being required under the plan to pay the 
bondholders for them. 

The Commission has had these matters under consideration 
for now over a period of eight years, during which period the 
debtor’s properties and condition have greatly improved. In that 
period the Commission has changed and vacillated, and vacillated 
and changed, and vacillated again, and now the majority, for rea- 
sons difficult to follow, seems to have developed an idee fixe that the 
only thing the Commission can do in the premises is to accept 
either the plan for Coast Line control or one for St. Joe control. 
Unwilling to vest control in St. Joe, and apparently closing its 
eyes to any other solution, it seems in desperation to have seized 
upon the Coast Line offer as its only way out. 

We agree with the trial judge that upon the facts of record 
and his findings, and in the light of this determination of the Com- 
mission, such a forced merger as is now proposed is contrary to the 
statute. 

In remanding the case, however, for further proceedings, we 
remand it for the purpose of working out a really fair and equit- 
able plan and without prejudice in doing so to the due considera- 
tion of any fair and equitable plan for bringing this matter to an 
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end, including such a plan providing for a merger with, or sale to, 
the Coast Line either with or without the approval of the security 
holders. 

There remains for consideration the other reason given by the 
trial judge, and so much complained of by the appellant as prema- 
ture, that even if such a forced merger were legal, he would not 
approve the plan, because it was perfectly clear: that the 66 2/3 per 
cent consent required for its confirmation could not be obtained; 
that their objections were reasonable; and that he ought not, and 
would not, therefore, under the ‘‘cram down’’ provision, force a 
confirmation. 

We agree with appellant: that normally the ‘‘cram down” 
provision is not reached for consideration until after a plan has 
been approved by the court and is up for confirmation by it; that 
when that point is reached, each objection is examined not from 
the standpoint of fairness of the plan as a whole, but from that of 
its fairness as applied to the particular objector; and that techni- 
cally, therefore, the trial judge, made an anticipatory ruling on a 
matter not then before him. In substance, though, we agree with 
the trial judge, that since it appeared not merely that perhaps some 
of the required majorities could not be obtained, but that there will 
certainly be almost unanimous opposition from all categories, there 
was nothing seriously amiss in his action in ruling anticipatorily as 
he did. 

The Congress brigaded Commission and court in railroad re- 
organization proceedings, not because the Congress has determined 
to paramount the public interest to the point of taking the property 
of the debtor and of its security holders without just compensation 
and by administrative fiat, but for quite contrary reasons. By a 
plan which combines the functions and efforts of Commission and 
court, the Congress went about to secure, not the destruction or 
subordination of the private interests of security holders of the 
debtor to the interest of the public in its future control, but the 
protection of private and public interest without sacrifice of each 
to the other. 

Assured, by employing the facilities and skills of the Com- 
mission, of securing just and careful value appraisements and ade- 
quate consideration of the public interest, it yet made sure that in 
pursuing the interests of the public, the constitutional rights of 
the citizen would not be invaded or impaired. It did this by con- 
fiding final approval to the courts,’* and requiring the court to be 
satisfied, before approving it, that the plan ‘‘is fair and equitable 





14“The supremacy of law demands that there shall be opportunity to have some 


court decide whether an erroneous rule of law was applied; and whether the pro- 
ceeding in which facts were adjudicated was conducted regularly. To that extent, the 
person asserting a right, whatever its source, should be entitled to the independent 
judgment of a court on the ultimate question of constitutionality.” Justice Brandeis 
concurring, St. Joseph Stockyards v. U. S., 298 


U. S. 38, at page 84. 
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and affords due recognition to the rights of each class of creditors 
and stockholders.”’ 

It was to meet the exigencies of cases like the one presented 
here that Congress enacted this law. In refusing to approve the 
plan and returning it to the Commission for further and more care- 
ful consideration and recognition of the rights and equities of the 
bondholders, the trial judge has determined the matter in accord 
with the intention of the Congress as evidenced in the statute under 
which he acted. 

The order was right. It is affirmed. 





Staying of recommended order in motor carrier application—certificate is not invali- 
dated by absence of positive finding that existing carriers are not providing 
adequate transportation. 


Hall & Sons v. United States (No. 8494) 


On January 27, 1950, a three-judge District Court for the District 
of Massachusetts sustained the report and order of the Commission in 
MC-59557 (Sub-No. 4), Auclair Transp. Co., Inc., Extension-New Hamp- 
shire. 

Quoting from the opinion: 


Under § 17(5) and (10) of the Interstate Commerce Act, 49 
U. S. C. § 17(5) and (10), if no exceptions are timely filed, an 
Examiner’s recommended order ‘‘shall become the order of the 
Commission and become effective unless within such period the 
order shall have been stayed or postponed by the Commission or 
by a duly designated division thereof.’’ To the same effect is Rule 
97(a) of the Commission’s Rules of Practice. But here the recom- 
mended order did not become the order of the Commission upon 
failure of Auclair to file exceptions within 20 days, because the 
Commission, Division 5, by its orders of May 12 and 18, 1948, as 
it was empowered to do, indefinitely stayed the effectiveness of the 
recommended order. Even though Auclair’s attempted Exceptions 
were filed a day late, the Commission was authorized by § 17(8) of 
the Act and by its own Rule 101 to receive and entertain this 
document as a petition for reconsideration and further hearing. 
That course having been taken, and the recommended order not 
having yet become effective, § 17(8) itself provides that the recom- 
mended order ‘‘shall be stayed or postponed pending disposition of 
the matter by the Commission or appellate division.’’ 

We can appreciate that plaintiffs may have misunderstood the 
effect of the order of the Commission, Division 5, issued June 25, 
1948, ordering that the applicant’s petition for reconsideration 
and for further hearing be denied. Apparently they thought the 
Commission had thus finally disposed of the case, and had in effect 
reaffirmed the Examiner’s report and vacated the stay upon the 
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coming into effect of the recommended order.* What the Com. 
mission meant was that it was taking the case to its own bosom for 
decision and order; that it was satisfied to decide the case on the 
record as it then stood, including Auclair’s petition for reconsidera- 
tion, and the lengthy answers thereto by the intervenors; and that 
there was no need of any further hearing. At the top of the report 
later issued by the Commission, Division 5, there appears, just 
under the title of the case, the following: ‘‘Submitted June 25, 
1948. Decided October 7, 1948.’’ In other words, the order of 
June 25, 1948, meant no more than that the record was closed, the 
case submitted, and taken under advisement. Indeed, even in the 
absence of exceptions to the Examiner’s Report or of a petition for 
reconsideration, § 17(5) authorized the Commission, upon its own 
motion, to reconsider the matter covered by the Examiner’s Report 
‘either upon the same record or after further hearing, and such 
recommended order shall thereupon be stayed or postponed pend- 
ing final determination thereof.’’ 

The foregoing sufficiently indicates the unsoundness of plain- 
tiffs’ argument that the Commission’s order of June 25, 1948, deny- 
ing Auclair’s petition for reconsideration, had the effect of termi- 
nating the stay so that the recommended order thereupon auto- 
matically became the order of the Commission; that this was ‘‘a 
termination of the proceeding and exhausted the authority of the 
Commission in the premises’’; and that the further order of the 
Commission of October 7, 1948, granting the application in part, 
was without statutory support and void. The premise of the argu- 
ment is a mistaken one; the recommended order never became the 
order of the Commission. If plaintiffs misunderstood the effect of 
the order of June 25, 1948, we cannot see that they suffered any 
prejudice thereby, nor do we think that such misunderstanding 
should give plaintiffs any vested right in the Examiner’s recom- 
mended order. 

Furthermore, even if such recommended order had become 
effective as the order of the Commission, nevertheless the Com- 
mission, or a duly designated division thereof, would have had 
power to modify the order. Section 204(f) of the Act, 49 U. S. C. 
§ 304(f), provides that not withstanding any other applicable pro- 
vision of the Act, ‘‘to the extent that it may be in the public in- 
terest, the Commission may modify, change, suspend or waive any 
order, certificate, permit, license, rule, or regulation issued under 
this chapter.’’ An order denying, in its entirety, an application 
for a certificate may therefore be subsequently modified by an order 
granting the application in part, as was done here. Assuming with- 
out deciding that the parties would be entitled to notice before an 
effective order is thus modified, plaintiffs could show no prejudice 


*If the Commission had done that it would pursuant to its Rule 97(a), have 


mailed a notice to the parties “stating that the recommended order has, giving the 
date, become the order of the Commission.” 
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from lack of notice in this case. After the Commission’s order of 
October 7, 1948, granting the application in part, was issued, the 
Commission granted to the intervenors an extension of time within 
which to file petitions for reconsideration. The intervenors availed 
themselves of this privilege, and filed such petitions. Subsequently 
the full Commission, after consideration of the entire record, denied 
the petitions of intervenors for reconsideration. Not until after 
that did the Commission perform its final act of issuing to Auclair 
its certificate of public convenience and necessity. Plaintiffs were 
accorded due process in the administrative proceedings. 

Plaintiffs also contend that the findings of the Commission are 
insufficient in law to support the challenged decision and order. In 
this connection, the main point advanced is that the ultimate finding 
of public convenience and necessity must necessarily collapse in 
view of a subordinate finding in the Commission’s report, as 
follows : 


‘‘The application is opposed by 7 motor common carriers 
which collectively hold appropriate authority to serve the terri- 
tory here considered and have the necessary equipment to pro- 
vide service for the shippers supporting the application. Sev- 
eral of these carriers also engage in rigging work, both sepa- 
rately and in connection with their transportation activities. 
Their equipment is not being used to capacity and they are in 


position to handle additional business in their respective 
territories. ’’ 


Moreover, it is said that an application for a certificate cannot be 
granted in the absence of a subsidiary finding that the existing 
facilities of certificated carriers are inadequate. However that 
may be where the applicant is seeking authority to inaugurate a 
brand-new operation in a field already occupied by certificated 
carriers adequately equipped to render the service, the Commission 
was dealing with quite a different situation in the case at bar. The 
applicant here was already in the field as a competitor of the plain- 
tiffs, and was only seeking removal of certain limitations on its 
existing authority in order better to serve its customers and would- 
be customers, several of whom appeared in support of the applica- 
tion. In a somewhat similar case, this court in A. B. & C. Motor 
Transp. Co., Inc. v. United States, 69 F. Supp. 166, 169 (1946), 
after full consideration, held that a finding of public convenience 
and necessity ‘‘is not invalidated by the absence of a positive find- 
ing that existing carriers are not providing adequate transportation 
facilities,’’ and we added that an increase in competition ‘‘is not 
a reason for denying the Commission’s authority to issue a 
certificate. ’’ 

In its report the Commission emphasized that, under ap- 
plicant’s existing authority, it ‘‘has served, and undoubtedly will 
continue to serve, the supporting shippers to the extent of its 
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operating rights.’’ The report dealt specifically with the requested 
enlargement of existing authority both as to commodities trans- 


ported and as to territory served. With respect to the former, the 
Commission found : 


‘Tt is evident, however, that the term ‘machinery’ does not 
include all the commodities which the supporting shippers 
have or may have occasion to ship. Such commodities ordi- 
narily would be heavy or cumbersome and a grant of authority 
to transport commodities, which because of their size or weight 
require special equipment or specialized handling, would per- 
mit applicant to render a more complete service to those who 


support the application. In our opinion, the evidence fairly 
warrants such a grant.’’ 


With reference to enlargement of territory, the application sought 
additional authority to operate between all points in New Hamp- 
shire (instead of Manchester alone) and all points in New Jersey, 
which latter State was not included at all within the existing 
authorized territory. This enlargement was denied, except for the 
grant of authority to operate between Elizabeth, N. J., and Man- 
chester, N. H. The Commission found: 


‘“We are not convinced, however, that the record justifies any 
substantial increase in the territory presently authorized to be 
served. One shipper has had some difficulty in obtaining 
satisfactory service for the movement of large and heavy 
articles from Elizabeth to Manchester, and we believe applicant 
should be authorized to serve that additional point. In all 
other respects, however, applicant has failed to establish that 
the proposed operation is or will be required by the present 
or future public convenience and necessity.’’ 


As to possible adverse effect on competitors from the proposed 


enlargement of applicant’s existing authority, the Commission 
found : 


‘*Since applicant now has authority to provide most of the 
service for which a need was expressed, it does not appear that 
the limited authority hereinafter granted will affect adversely, 
to any material extent, the operations of existing carriers.’’ 


We think the Commission’s findings adequately support the 
decision and order. Here is an applicant already engaged as a 
common carrier in the field, with expensive specialized equipment 
for loading, transporting, unloading and installing all kinds of 
heavy, cumbersome commodities. It does not seem that the public 
interest would be served by requiring the applicant to turn away 
the business of shippers who desire its services in the transportation 
of heavy commodities from and to the Manchester, N. H., area if 
the proffered commodities do not fall within the category of ‘‘ma- 
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chinery.’’ Bearing in mind the Commission’s expertness and 
primary responsibility in weighing the factors affecting public con- 
venience and necessity, and the well-understood limitations on 
judicial review in this type of case, we cannot say, on the basis of 
the Commission’s findings, that it was irrational to conclude that 
the present and future public convenience and necessity would be 
served by the limited enlargement of applicant’s existing authority, 
as provided in the order. The word ‘‘necessity’’ in the broad statu- 
tory formula must not be taken too literally, especially in a case 
like the present, as implying that a transportation crisis of major 
proportions would ensue unless the application were granted. If 
that were the meaning, the use of the word ‘‘convenience’’ would 
be an obvious superfluity. 

As to the sufficiency of the evidence to sustain the Commission’s 
findings, we need only say that after an examination of the tran- 
script in full we have concluded that this is a routine case in which 
the courts must accept the findings and conclusion of the adminis- 
trative body as not lacking in substantial evidentiary support. 

A judgment will be entered dismissing the complaint. 





Association of dealers to effect savings in freight charges is exempt from regulation 
as a freight forwarder no matter how sales are made. 


United States v. Pacific Coast Wholesalers’ Association (Nos. 113 and 
114) 


On February 6, 1950, the Supreme Court affirmed the judgment of 
the three-judge District Court for the Southern District of California 
(81 F. Supp. 991) which set aside the order of the Comimssion which 
held that shipments by members of an association made on an f.o.b. 
destination or delivered price basis were not exempt under section 
402(e)(1) of the Act. Pacific Coast Wholesalers’ Assn., Investigation 
of Status, 269 I. C. C. 504. 

Quoting the per curiam report of the Supreme Court: 


The appellee, Pacific Coast Wholesalers’ Association, was 
formed by seven Los Angeles auto parts dealers in 1935; incorpor- 
ated under California law as a nonprofit corporation in 1943; and 
had forty-one members and issued freight bills exceeding one 
million dollars in annual value in 1945. The issue presented is 
whether this association, with respect to the shipments here in- 
volved, is subject to regulation by the Interstate Commerce Com- 
mission as a freight forwarder or stands in exempt status under 
§ 402 (c) (1) of the Interstate Commerce Act. This section reads 
as follows: 







‘‘The provisions of this part shall not be construed to 
apply (1) to the operations of a shipper, or a group or associa- 
tion of shippers, in consolidating or distributing freight for 
themselves or for the members thereof, on a nonprofit basis, 
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for the purpose of securing the benefits of carload, truckload, 
or other volume rates, ... ”’ 


The Interstate Commerce Commission, in 1945, considered the 
status of the appellee in its first decision in this matter. At that 
time, it concluded that ‘‘It has been established in this proceeding 
that the traffic handled is for members of the association, that the 
association was founded and has been operated, in good faith, for 
the purpose of effectuating savings in freight charges for its mem- 
bers by securing the benefits of carload, truckload, or other volume 
rates, and that the association is operated on a nonprofit basis. 
These are operations of the character contemplated by the exemp- 
tion referred to, and may be continued without obtaining authority 
therefor from this Commission.’’ 264 I. C. C. 134, 142. 

In 1947, the Commission reversed its position as it applied to 
shipments on a f.o.b. destination or delivered price basis. 269 
I. C. C. 504. It left standing the exemption of the association from 
regulation by the Commission in respect of shipments on f.o.b. 
origin basis. It was stated that the legal obligation to pay the 
freight charges rested on the nonmember consignor, who paid the 
full less-than-carload rate, rather than on the consignee association 
member. It was therefore held that the difference between the rate 
paid by the nonmember and the carload transportation cost was 
profit to the association, and that the association was holding out 
its service to the general public. In this view, the Commission con- 
cluded that appellee was not qualified for the exempt status on f.o.b. 
destination or delivered price shipments. 

A decree of the three-judge district court set aside the Com- 
mission’s order as without rational basis. 81 F. Supp. 991. The 
court considered as decisive that no shipments by the association 
were ever undertaken except at the behest and for the benefit of a 
member. Looking to the agency between member and association, 
rather than that between buyer and seller, the court saw no reason- 
able ground for ruling that the association was on a profit basis, 
or that it was holding its service out to the general public. We 
agree. 

There is nothing in the language of the Act or the legislative 
history to suggest that Congress intended the exemption to turn on 
the type of shipment which was involved, whether f.o.b. origin or 
f.o.b. destination (delivered price). On the contrary, it is clear 
that the nature of the relationship between the members and the 
group was thought to be determinative. Under that test, the valid 
claim of the association to the statutory exemption is established by 
the original Commission decision. The judgment below is affirmed. 
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Requisite hearing by hearing examiners under Administrative Procedure Act. 
Wong Yang Sung v. McGrath (No. 154) 


On February 20, 1950, the Supreme Court applied the Administra- 
tive Procedure Act to a case relating to the deportation of an alien. 
While the facts are quite remote from matters ordinarily considered by 
readers of this Journal, the elaborate discussion of the history, scope and 


application of certain phases of that Act prompts rather lengthy quota- 
tions from that decision. 


This habeas corpus proceeding involves a single ultimate ques- 
tion—whether administrative hearings in deportation cases must 
conform to requirements of the Administrative Procedure Act of 
June 11, 1946, 60 Stat. 237, 5 U. S. C. §§1001 et seq. 

Wong Yang Sung, native and citizen of China, was arrested by 
immigration officials on a charge of being unlawfully in the United 
States through having overstayed shore leave as one of a shipping 
crew. A hearing was held before an immigrant inspector who 
recommended deportation. The Acting Commissioner approved; 
and the Board of Immigration Appeals affirmed. 

Wong Yang Sung then sought release from custody by habeas 
corpus proceedings in District Court for the District of Columbia, 
upon the sole ground that the administrative hearing was not con- 
ducted in conformity with §§5 and 11 of the Administrative Pro- 
cedure Act. The Government admitted non-compliance, but as- 
serted that the Act did not apply. The Court, after hearing, dis- 
charged the writ and remanded the prisoner to custody, holding 
the Administrative Procedure Act inapplicable to deportation 
hearings. 80 F. Supp. 235. The Court of Appeals affirmed. 174 
F, 2d 158. Prisoner’s petition for certiorari was not opposed by 
the Government and, because the question presented has obvious 
importance in the administration of the immigration laws, we 
granted review. 338 U. S. 812. 


I 


The Administrative Procedure Act of June 11, 1946, supra, 
is a new, basic and comprehensive regulation of procedures in many 
agencies, more than a few of which can advance arguments that its 
generalities should not or do not include them. Determination of 
questions of its coverage may well be approached through con- 
sideration of its purposes as disclosed by its background. 

Multiplication of federal administrative agencies and expan- 
sion of their functions to include adjudications which have serious 
impact on private rights has been one of the dramatic legal develop- 
ments of the past half-century. Partly from restriction by statute, 
partly from judicial self-restraint, and partly by necessity—from 
the nature of their multitudinous and semilegislative or executive 
tasks—, the decisions of administrative tribunals were accorded 
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considerable finality, and especially with respect to fact finding. 
The conviction developed, particularly within the legal profession, 
that this power was not sufficiently safeguarded and sometimes was 
put to arbitrary and biased use. 

Concern over administrative impartiality and response to 
growing discontent was reflected in Congress as early as 1929, when 
Senator Norris introduced a bill to create a separate administra- 
tive Court. Fears and dissatisfactions increased as tribunals grew 
in number and jurisdiction, and a succession of bills offering vari- 
ous remedies appeared in Congress. Inquiries into the practices 
of state agencies, which tended to parallel or follow the federal 
pattern were instituted in several states, and some studies note- 
worthy for thoroughness, impartiality and vision resulted. 

The Executive Branch of the Federal Government also be- 
came concerned as to whether the structure and procedure of these 
bodies was conducive to fairness in the administrative process. 
President Roosevelt’s Committee on Administrative Management 
in 1937 recommended complete separation of adjudicating func- 
tions and personnel from those having to do with investigation or 
prosecution. The President early in 1939 also directed the Attorney 
General to name ‘‘a committee of eminent lawyers, jurists, scholars 
and administrators to review the entire administrative process in 
the various departments of the executive Government and to recom- 
mend improvements, including the suggestions of any needed legis- 
lation.’’ 

So strong was the demand for reform, however, that Congress 
did not await the Committee’s report but passed what was known 
as the Walter-Logan bill, a comprehensive and rigid prescription 
of standardized procedures for administrative agencies. This bill 
was vetoed by President Roosevelt December 18, 1940, and the veto 
was sustained by the House. But the President’s veto message 
made no denial of the need for reform. Rather it pointed out that 
the task of the committee, whose objective was ‘‘to suggest improve- 
ments to make the process more workable and more just,’’ had 
proved ‘‘unexpectedly complex.’’ The President said, ‘‘I should 
desire to await their report and recommendations before approving 
any measure in this complicated field.’’ 

The committee divided in its views and both the majority and 
the minority submitted bills which were introduced in 1941. A 
subcommittee of the Senate Judiciary Committee held exhaustive 
hearings on three proposed measures, but, before the gathering 
storm of national emergency and war, consideration of the problem 
was put aside. Though bills on the subject reappeared in 1944, 
they did not attract much attention. 

The McCarran-Sumners bill, which evolved into the presen! 
Act, was introduced in 1945. Its consideration and hearing, 
especially of agency interests, was painstaking. All administrative 
agencies were invited to submit their views in writing. A tentative 
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revised bill was then prepared and interested parties again were 
invited to submit criticisms. The Attorney General named repre- 
sentatives of the Department of Justice to canvass the agencies 
and report their criticisms, and submitted a favorable report on 
the bill as finally revised. It passed both Houses without opposition 
and was signed by President Truman June 11, 1946. 

The Act thus represents a long period of study and strife; it 
settles long continued and hard-fought contentions, and enacts a 
formula upon which opposing social and political forces have come 
to rest. It contains many compromises and generalities and, no 
doubt, some ambiguities. Experience may reveal defects. But it 
would be a disservice to our form of government and to the ad- 
ministrative process itself if the courts should fail, so far as the 
terms of the Act warrant, to give effect to its remedial purposes 
where the evils it was aimed at appear. 


II. 


Of the several administrative evils sought to be cured or 
minimized, only two are particularly relevant to issues before us 
today. One purpose was to introduce greater uniformity of pro- 
eedure and standardization of administrative practice among the 


diverse agencies whose customs had departed widely from each 
other. We pursue this no further than to note that any exception 
we may find to its applicability would tend to defeat this purpose. 

More fundamental, however, was the purpose to curtail and 
change the practice of embodying in one person or agency the duties 
of prosecutor and judge. The president’s Committee on Adminis- 
trative Management voiced in 1937 the theme which, with varia- 
tions in language, was reiterated throughout the legislative history 
of the Act. The Committee’s report, which President Roosevelt 
transmitted to Congress with his approval as ‘‘a great document of 
public importance,’’ said : 


‘* . . . the independent commission is obliged to carry on 


judicial functions under conditions which threaten the impar- 
tial performance of that judicial work. The discretionary work 
of the administrator is merged with that of the judge. Pres- 
sures and influences properly enough directed toward officers 
responsible for formulating and administering policy constitute 
an unwholesome atmosphere in which to adjudicate private 
rights. But the mixed duties of the commissions render escape 
from these subversive influences impossible. 

‘Furthermore, the same men are obliged to serve both as 
prosecutors and as judges. This not only undermines judicial 
fairness; it weakens public confidence in that fairness. Com- 
mission decisions affecting private rights and conduct lie 
under the suspicion of being rationalizations of the preliminary 
findings which the commission, in the role of prosecutor, pre- 
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sented to itself.’’ Administrative Management in the Govern- 
ment of the United States, Report of the President’s Com- 
mittee on Administrative Management, 36-37 (1937). 


The Committee therefore recommended a redistribution of 
functions within the regulatory agencies. ‘‘It would be divided 
into an administrative section and a judicial section’’ and the ad- 
ministrative section ‘‘would formulate rules, initiate action, in- 
vestigate complaints ... ’’ and the judicial section ‘‘ would sit as 
an impartial, independent body to make decisions affecting the 
public interest and private rights upon the basis of the records and 
findings presented to it by the administrative section.’’ Id. at 37. 

Another study was made by a distinguished committee named 
by the Secretary of Labor, whose jurisdiction at the time included 
the Immigration and Naturalization Service. Some of the Com- 
mittee’s observations have relevancy to the procedure under exami- 
nation here. It said: 


‘*The inspector who presides over the formal hearing is in 
many respects comparable to a trial judge. He has, at a mini- 
mum, the function of determining—subject to objection on the 
alien’s behalf—what goes into the written record upon which 
decision ultimately is to be based. Under the existing practice 


he has also the function of counsel representing the moving 
party—he does not merely admit evidence against the alien; 
he has the responsibility of seeing that such evidence is put 
into the record. The precise scope of his appropriate functions 
is the first question to be considered.’’ The Secretary of 
Labor’s Committee on Administrative Procedure, The Immi- 
gration and Naturalization Service, 77 (Mimeo. 1940). 


Further : 


‘*Merely to provide that in particular cases different in- 
spectors shall investigate and hear is an insufficient guarantee 
of insulation and independence of the presiding official. The 
present organization of the field staff not only gives work of 
both kinds commonly to the same inspector but tends toward 
an identity of viewpoint as between inspectors who are chiefly 
doing only one or the other kind of work . 

. We recommend that the presiding inspectors be 
relieved of their present duties of presenting the case against 
aliens and be confirmed (sic) entirely to the duties customary 
for a judge. This, of course, would require the assignment of 
another officer to perform the task of a prosecuting attorney. 
The appropriate officer for this purpose would seem to be the 
investigating inspector who, having prepared the case against 
the alien, is already thoroughly familiar with it . 

wet genuinely impartial hearing, conducted with critical 
detachment, is psychologically improbable if not impossible, 
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when the presiding officer has at once the responsibility of ap- 
praising the strength of the case and of seeking to make it as 
strong as possible. Nor is complete divorce between investiga- 
tion and hearing possible so long as the presiding inspector has 
the duty himself of assembling and presenting the results of 
the investigation... ’’ Id. at 81-82. 


And the Attorney General’s Committee on Administrative Pro- 
cedure, which divided as to the appropriate remedy, was unanimous 
that this evil existed. Its Final Report said: 


‘«These types of commingling of functions of investigation 
or advocacy with the function of deciding are thus plainly un- 
desirable. But they are also avoidable and should be avoided 
by appropriate internal division of labor. For the disqualifi- 
cations produced by investigation or advocacy are personal 
psychological ones which result from engaging in those types 
of activity; and the problem is simply one of isolating those 
who engage in the activity. Creation of independent hearing 
commissioners insulated from all phases of a case other than 
hearing and deciding will, the Committee believes, go far 
toward solving this problem at the level of the initial hearing 
provided the proper safeguards are established to assure the 
insulation... ’’ Rep. Atty. Gen. Comm. Ad. Proc. 56 (1941). 


The Act before us adopts in general this recommended form of 
remedial action. A minority of the Committee had, furthermore, 
urged an even more thoroughgoing separation and supported it 
with a cogent report. Id. at 203 et seq. 

Such were the evils found by disinterested and competent 
students. Such were the facts before Congress which gave impetus 
to the demand for the reform which this Act was intended to 
accomplish. It is the plain duty of the courts, regardless of their 
views of the wisdom or policy of the Act, to construe this remedial 
legislation to eliminate so far as its text permits the practices it 
condemns. 

III 


Turning now to the case before us, we find the administrative 
hearing a perfect exemplification of the practices so unanimously 
condemned. 

This hearing, which followed the uniform practice of the Im- 
migration Service, was before an immigrant inspector, who, for 
purposes of the hearing, is called the ‘‘presiding inspector,’’ Ex- 
cept with consent of the alien, the presiding inspector may not be 
the one who investigated the ease. 8 C. F. R. 15.6(b). But the 
inspector’s duties include investigation of like cases; and while he is 
today hearing cases investigated by a colleague, tomorrow his 
investigation of a case may be heard before the inspector whose case 
he passes on today. An ‘‘examining inspector’’ may be designated 
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to conduct the prosecution, 8 C. F. R. 150.6(n), but none was in 
this case; and, in any event, the examining inspector also has the 
same mixed prosecutive and hearing functions. The presiding in- 
spector, when no examining inspector is present, is required to 
‘conduct the interrogation of the alien and the witnesses in behalf 
of the Government and shall cross-examine the alien’s witnesses 
and present such evidence as is necessary to support the charges 
in the warrant of arrest.’’ 8 C. F. R. 150.6(b). It may even be- 
come his duty to lodge an additional charge against the alien and 
proceed to hear his own accusation in like manner. 8 C. F. R. 
150.6(1). Then, as soon as practicable, he is to prepare a summary 
of the evidence, proposed findings of fact, conclusions of law, and a 
proposed order. A copy is furnished the alien or his counsel, who 
may file exceptions and brief, 8 C. F. R. 150.7 whereupon the whole 
is forwarded to the Commissioner. 8 C. F. R. 150.9. 

The Administrative Procedure Act did not go so far as to 
require a complete separation of investigating and prosecuting 
functions from adjudicating functions. But that the safeguards it 
did set up were intended to ameliorate the evils from the commin- 
gling of functions as exemplified here is beyond doubt. And this 
commingling, if objectionable anywhere, would seem to be particu- 
larly so in the deportation proceeding, where we frequently meet 
with a voteless class of litigants who not only lack the influence of 
citizens, but who are strangers to the laws and customs in which 
they find themselves involved and who often do not even understand 
the tongue in which they are accused. Nothing in the nature of the 
parties or proceedings suggests that we should strain to exempt 
deportation proceedings from reforms in administrative procedure 
applicable generally to federal agencies. 

Nor can we accord any weight to the argument that to apply 
the Act to such hearings will cause inconvenience and added ex- 
pense to the Immigration Service. Of course it will, as it will to 
nearly every agency to which it is applied. But the power of the 
purse belongs to Congress, and Congress has determined that the 
price for greater fairness is not too high. The agencies, unlike the 
aliens, have ready and persuasive access to the legislative ear and 
if error is made by including them, relief from Congress is a simple 
matter. 

This brings us to contentions both parties have advanced based 
on the pendency in Congress of bills to exempt this agency from the 
Act. Following an adverse decision, the Department asked Con- 
gress for exempting legislation, which appropriate committees of 
both Houses reported favorably but in different form and substance. 
Congress adjourned without further action. The Government 
argues that Congress knows that the Immigration Service has con- 
strued the Act as not applying to deportation proceedings, and that 
it ‘‘has taken no action indicating disagreement with that inter- 
pretation ’’; that therefore it ‘‘is at least arguable that Congress was 
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prepared to specifically confirm the administrative construction by 
clarifying legislation.’’ We do not think we can draw that infer- 
ence from incompleted steps in the legislative process. Cf. Helver- 
ing v. Hallock, 309 U. S. 106, 119-120. 

On the other hand, we will not draw the inference, urged by 
petitioner, that an agency admits that it is acting upon a wrong 
construction by seeking ratification from Congress. Public policy 
requires that agencies feel free to ask legislation which will termi- 
nate or avoid adverse contentions and litigations. We do not feel 
justified in holding that a request for and failure to get in a single 
session of Congress clarifying legislation on a genuinely debatable 
point of agency procedure admits weakness in the agency’s con- 
tentions. We draw, therefore, no inference in favor of either con- 
struction of the Act—from Service’s request for legislative clari- 
fication, from the congressional committees’ willingness to consider 
it, or from Congress’ failure to enact it. 

We come, then to examination of the text of the Act to deter- 
mine whether the Government is right in its contentions: first, that 
the general scope of §5 of the Act does not cover deportation pro- 
ceedings ; and, second, that even if it does, the proceedings are ex- 
cluded from the requirements of the Act by virtue of §7. 


IV 


The Administrative Procedure Act, §5, establishes a number of 
formal requirements to be applicable ‘‘in every case of adjudica- 
tion required by statute to be delivered on the record after oppor- 
tunity for an agency hearing.’’ The argument here depends upon 
the words ‘‘adjudication required by statute.’’ The Government 
contends that there is no express requirement for any hearing or 
adjudication in the statute authorizing deportation, and that this 
omission shields these proceedings from the impact of §5. Peti- 
tioner, on the other hand, contends that deportation hearings, 
though not expressly required by statute, are required under the 
decisions of this Court, and the proceedings, therefore, are within 
the scope of §5. 

Both parties invoke many citations to legislative history as to 
the meaning given to these key words by the framers, advocates or 
opponents of the Administrative Procedure Act. Because §5 in 
the original bill applied to hearings required ‘‘by law,’’ because 
it was suggested by the Attorney General that it should be changed 
to ‘required by statute or Constitution,’’ and because it finally 
emerged ‘‘required by statute,’’ the Government argues that the 
section is intended to apply only when explicit statutory words 
granting a right to adjudication can be pointed out. Petitioner 
on the other hand cites references which would indicate that the 
limitation to statutory hearing was merely to avoid creating by in- 
ference a new right to hearings where no right existed otherwise. 


We do not know. The legislative history is more conflicting than 
the text is ambiguous. 
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But the difficulty with any argument premised on the proposi- 
tion that the deportation statute does not require a hearing, is that 
without such hearing there would be no constitutional authority 
for deportation. The constitutional requirement of procedural 
due process of law derives from the same source as Congress’ power 
to legislate and, where applicable, permeates every valid enactment 
of that body. It was under compulsion of the Constitution that 
this Court long ago held that an antecedent deportation statute 
must provide a hearing at least for aliens who had not entered 
clandestinely and who had been here some time even if illegally. 
The Court said: 


‘‘This is the reasonable construction of the acts of Con- 
gress here in question, and they need not be otherwise inter. 
preted. In the case of all acts of Congress, such interpreta- 
tion ought to be adopted as, without doing violence to the im- 
port of the words used, will bring them into harmony with the 
Constitution.’’ The Japanese Immigrant case, 189 U. S. 86, 
101. 


We think that the limitation to hearings ‘‘required by statute” 
in §5 of the Administrative Procedure Act exempts from that sec- 
tion’s application only those hearings which administrative ageneies 
may hold by regulation, rule, custom, or special dispensation; not 
those held by compulsion. We do not think the limiting words 
render the Administrative Procedure Act inapplicable to hearings, 
the requirement for which has been read into a statute by the Court 
in order to save the statute from invalidity. They exempt hearings 
of less than statutory authority, not those of more than statutory 
authority. We would hardly attribute to Congress a purpose to be 
less scrupulous about the fairness of a hearing necessitated by the 
Constitution than one granted by it as a matter of expediency. 

Indeed, to so construe the Immigration Act might again bring 
it into constitutional jeopardy. When the Constitution requires 4 
hearing, it requires a fair one, one before a tribunal which meets 
at least currently prevailing standards of impartiality. A deporta- 
tion hearing involves issues basic to human liberty and happiness 
and, in the present upheavals in lands to which aliens may be re- 
turned, perhaps to life itself. It might be difficult to justify as 
measuring up to constitutional standards of impartiality a hearing 
tribunal for deportation proceedings the like of which has been con- 
demned by Congress as unfair even where less vital matters of 
property rights are at stake. 

We hold that the Administrative Procedure Act, §5, does cover 
deportation proceedings conducted by the Immigration Service. 


V. 


The remaining question is whether the exception of §7 (a) 
of the Administrative Procedure Act exempts deportation hearings 
held before immigrant inspectors. It provides: 
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‘*In hearings which section 4 or 5 requires to be conducted 
pursuant to this section— 

‘*(a) PRESIDING OFFICERS.—There shall preside at the 
taking of evidence (1) the agency, (2) one or more mem- 
bers of the body which comprises the agency, or (3) one or 
more examiners appointed as provided in this Act; but noth- 
ing this Act shall be deemed to supersede the conduct of speci- 
fied classes of proceedings in whole or part by or before boards 
or other officers specially provided for by or designated pur- 
suant to statute....’’ 60 Stat. 237, 241,5 U.S. C. §1006. 


The Government argues that immigrant inspectors are ‘‘speci- 
ally provided for by or designated pursuant to’’ §16 of the Im- 
migration Act, which, in pertinent part, reads: 


‘*.... The inspection . . . . of aliens, including those seek- 


ing admission or readmission to or the privilege of passing 
through or residing in the United States, and the examination 
of aliens arrested within the United States under this Act, shall 
be conducted by immigrant inspectors, except as hereinafter 
provided in regard to boards of special inquiry Said in- 
spectors shall have power to administer oaths and to take and 
consider evidence touching the right of any alien to enter, re- 
enter, pass through, or reside in the United States, and, where 
such action may be necessary, to make a written record of such 
evidence; ....’’ 39 Stat. 874, 885, as amended, 8 U. S. C. 
§152. 


Certainly nothing here specifically provides that immigrant 
inspectors shall conduct deportation hearings or be designated to 
do so. This language does direct them to conduct border inspec- 
tions of aliens seeking admission. They may administer oaths and 
take, record, and consider evidence. But these functions are indis- 
pensable to investigations which are concededly within their com- 
petence. And these functions are likewise necessary to enable the 
preparation of complaints for prosecutive purposes. But that Con- 
gress by grant of these powers has specially constituted them or 
provided for their designation as hearing officers in deportation 
proceedings does not appear. 

Section 7(a) qualifies as presiding officers at hearings the 
agency and one or more of the members of the body comprising 
the agency, and it also leaves untouched any others whose responsi- 
bilities and duties as hearing officers are established by other statu- 
tory provision. But if hearings are to be had before employees 
whose responsibility and authority derives from a lesser source, 
they must be examiners whose independence and tenure are so 
guarded by the Act as to give the assurances of neutrality which 
Congress thought would guarantee the impartiality of the adminis- 
trative process. 
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We find no basis in the purposes, history or text of this Act 
for judicially declaring an exemption in favor of deportation pro- 
ceedings from the procedural safeguards enacted for general ap- 
plication to administrative agencies. We hold that deportation pro- 
ceedings must conform to the requirements of the Administrative 
Procedure Act if resulting orders are to have validity. Since the E 
proceeding in the case before us did not comply with these require- § Massa 
ments, we sustain the writ of habeas corpus and direct release of the 
prisoner. Reversed. P 


Mr. JusTICE pouaLas and Mr. JUSTICE CLARK took no part § North 
in the consideration or decision of this case. 
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C. R. Hillyer, F. C. Hillyer and Walter McFarland .................-- 1.0 = 


A Description of the Functions of the Divisions, Bureaus and Staff Warr 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
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